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Behind the Ships that Set the Pace... 





a Master’s Touch in Oil 





Every Atlantic Blue Ribbon Winner since 1910— 
from the Mauretania to the swift, sleek S. S. United 
States... 


The world’s fastest propeller-driven boat, Slo-Mo- 
Shun IV, skimming water at 178 mph... 


Maiden voyage of the world’s first atomic-powered 
submarine... 


Two-fifths of the world’s freighters .. . 


The race horses and the work horses of the seas— 


all have one thing in common—SOCONY MOBIL’S 
master touch in lubrication. 


Good reason! When the chips are down—when 
records are at stake—when schedules must be met 
—the men who know marine machinery look to 
SOCONY MOBIL for its protection. 


* * * 


Wherever there’s progress in motion—in your car, 
your factory, your farm or your home—you, too, can 
look to the leader for lubrication. 








SOCONY MOBIL OIL COMPANY, INC. 
LEADER IN LUBRICATION FOR NEARLY A CENTURY 


Affiliates: General Petroleum Corporation and Magnolia Petroleum Company 















OQ 
hd 


Hens 


NwMy 
nn! 


| Fr 


Su 


TR 


en 


Er 














RUSTS 
Estates 





EE SS = 


NOVEMBER 1955 
FOUNDED 1904 
VoL. 94, No. 11 








Simple Trusts under the 1954 Code 


Highlights 
Uses of Living Trusts 


Qualified Retirement Plans 
Selected Income Tax Problems 


Recent Trust Trends 
Know Your Costs 


Changing Pattern of Ownership 
Current Estate Tax Questions 


Memos of the Month 
Mutual Fund Index 


Nuclear Energy Report x 
Moody’s Investors Yield Tables. 


CURRENT EVENTS 


1 ae Ge ee 912 
Bank Women Elect .....................--------- 914 
Trust Council Activities ........................ 927 
Fulbright Inquiry and the Market _....... 936 
N. Y. Trust Division Meets ................ 958 


Alabama, Michigan Trust Conferences .. 965 
Trust Features in Annual Reports ........ 992 








A Director Looks at Trust Administration ............ Frederic B. Whitman 
Drafting Wills for Oil and Gas Interests -........................-- David Reed 


Sidelights on Institutional Investment 
A Fresh Look at Pension Fund Investments 


Preferred Stocks in Common Trust Funds ......................-..--- Staff Survey 
Trade Winds: The Farm Equipment Industry .... O’Connor & Arlington 


picdanainaiadereabae Lloyd George Soll 916 


Where law has failed to achieve objectives 


PROCEEDINGS OF WESTERN REGIONAL TRUST CONFERENCE 


PROFESSIONAL INVESTORS DIGEST 


PST TSE RE + sdicigad ooaeclscieenaaneies a 
Stl ieaiite tia cai George C. Barclay 920 
924 
ecadiiabions Joseph L. Seligman, Jr. 929 
Ee re Brent M. Abel 960 
966 
EI aa EE W. T. Fitzgerald 970 
acaseaaesiaieedetaaeucieces Bradley B. Brown 973 
A So OF Merle E. Selecman 976 
sa idea apnunion aniseed Robert C. Harris 977 
a a ili cal elena apical 933 
CERRO NO OER Se ee Pes toe 938 
RES ESAT CE ET 941 
naire teed Roger F. Murray 943 
PSE ROA Edward R. Trapnell 947 
REISS AN yl eee ae ORE Te oN Tee ee 950 
951 
954 

DEPARTMENTS 
Trust Personnel Changes ........................ 980 
Caenitalabor TOG? ........:..2:..52.-.2...5-2.20...00 983 
On the Publicity Front ........................ 984 
Where There’s A Will ........................ 988 


ne 994 


pee Be a. ee 996 
ES ee ee 998 
ee ee 1000 





CHRISTIAN C. LUHNOW .. Editor & Publisher 


P. PHILIP LACOVARA .......... Managing Editor 
WILLIAM M. BRADNER ........ Associate Editor 
THOMAS L. FREDERICK ...... Associate Editor 
M. M. Iosppo .................... Business Manager 
Te POR Editorial Secretary 
F. M. JOHNSON ............ Circulation Manager 


S. J. FOOSANER .... Contributing Tax Editor 
SAMUEL N. AIN ............ Pension Columnist 


| Published monthly and copyright 1955 by 
FIDUCIARY PUBLISHERS, INC., 50 East 42nd 
| St. New York 17, Vanderbilt 6-0310 

| Mid-West Business Representatives: John 
M. Prendergast, Mark A. Minahan, Wil- 
liam M. Gracey, 168 No. Michigan Ave., 
Chicago 1, Ill. Phone FInancial 6-0993 


Subscription: $5.00 a year; Canada $5.50; 
Foreign $6.00; Single Copies 75 cents. 


TRUsTs AND ESTATES is not to be considered as 
endorsing the views advocated in signed articles. 


Member of the 
Audit Bureau of Circulations 








Cover Picture . . . San Francisco, seen across 
the Oakland Bay Bridge to Treasure Island, 
was the site of the Western Regional Trust 
Conference reported in this issue. A fabulous 
city, cosmopolitan from its very beginning, 
and today associated with the founding of 
the United Nations in 1945, San Francisco 
contains the head offices of banks whose 
combined assets exceed $14 billion. Four of 
the nation’s 25 largest banks are located 
there, including Bank of America N.T.&S.A., 
the largest commercial bank in the world. 
It is one of the world’s great ports, used 
regularly by 75 steamship lines, with nation- 
wide rail and trucking connections and air- 
lines reaching around the world. Trust re- 
sources for California state banks and trust 
companies totaled $2,231,958,000 as of 
December 31, 1954, and trust. departments 
in national banks at the same date held 
$2,487,918,091. 

Photo from Louis C. Williams 
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Flaw in Business Insurance 


In Mr. Appleman’s article “Flaw in 
Business Life Insurance?” in the Sep- 
tember 1955 issue of Trusts AND Es- 
TATES, the distinguished author gives 
the impression that all life insurance 
policies contain a two-year contesta- 
bility clause. This is untrue. The Mu- 
tual Benefit Life Insurance Company’s 
policy, liberal provisions of which were 
used as models by Justice Hughes a 
half-century ago, has contained a one- 
year. clause for many years. Further- 
more, a careful analysis of the Mutual 
Benefit clause will disclose other provi- 
of that clause which are more 
liberal than most of such clauses of 
other companies if not all of them. 


sions 


William J. Lamont, 
Counsellor at Law 


Newburgh, N. Y. 


Author’s Comment 


I hope my ariicle stimulates a lot of 
controversy—so that bankers, trust offi- 
cers, tax counsel, and clients will realize 
this deficiency in attempting to fund 
buy-sell agreements. 


Since the important thing is the fact 
that contestable periods are utilized 
against the innocent business purchaser, 
I saw no point in analyzing differences 
in such periods as between companies. 
The law uniformly limits the period to 
a maximum of two vears. Companies 
which apply even a one year period 
against a business purchaser are hold- 
ing his protection in abeyance just 
twelve months longer than should be 
the case. 

What do the insurance companies, 
themselves, suggest as a protection for 


the business purchaser? Let’s hear from 
them. 


John Alan Appleman 
Urbana, Ill. 
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"TRUSTS HAVE A LOT OF ADVANTAGES in 
Solving many family financial problems" 
Says Business Week in its Personal Busi- 
ness department lead for Oct. 6th. Remark- 
ing that this form of financial protection 
and service is often ignored because of 
general misconception that it is of limit- 
ed application and inflexible, the editor 
refers to the various types of trusts and 
their advantages, but over-credits the ir- 
revocable trust as the best-known, and 
fails to limit the statement that a trust 
"avoids the delay and expense of having 
a will probated" to the property subject 
to the trust. Consultation with local at- 
torneys and trust companies is recom- 
mended. Another evidence of the growing 
press and public recognition of the values 
of trust services. 





EMPHASIS ON LIVING is the keynote in 
more and more life insurance advertising 
and solicitation. The building of an im- 
mediate estate and the provision of funds 
for education, retirement security, travel 
or hobbies, debt-clearance and business 
interest purchase are featured, in con- 
trast to the traditional concentration on 
"bereavement benefits." Fiduciaries might 
well take a leaf from these pages and 
stress the advantages which their ser- 
vices, too, can give to the trustor or 
estate-owner personally, as well as to his 
family. After all, he's entitled to some 
enjoyment of his own savings, and estates 
— insurance, trust or other — can contrib- 
ute as much to life as to death. 


CONGRESS HAS WANDERED FROM ITS DECLARED 
OBJECTIVE OF DEVISING simple rules for in- 
come taxation of simple trusts, according 
to Lloyd George Soll. Writing in this is- 
Sue (page 916), he points out a number of 
areas where the 1954 Code inappropriately 
applies the complex trust rules to simple 
trust patterns, and also fails properly to 
implement the conduit principle of tax- 
ation. 
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FORD MOTOR CO. INITIAL STOCK OFFERING 
is planned for early 1956. The Ford Foun- 
dation has announced plans for a corporate 
reshuffle which will make available to the 
public a portion of its holdings, present- 
ly without voting power. When all holdings 
are disposed of, it is estimated that the 
Ford family will retain some 40% of total 
voting power which will probably represent 
effective control. The move marks the 
transition of the largest privately-held 
industrial unit into a public corporation. 


IMPORTANCE OF A TRUST DEPARTMENT TO A 
BANK is evidenced by the fact that only 
three of the 200 largest commercial banks 
are presently without such departments or 
affiliate companies. One of these is the 
state-owned Bank of North Dakota, the 
other two are in Detroit where, until re- 
cently, reciprocal arrangements were in 
effect with a strictly fiduciary company, 
now merged with a bank of deposit. It is 
probable that both these banks will now 
establish trust departments. This is no 
coincidence; the other large commercial 
banks that had been without such facili- 
ties have found it necessary in the past 
few years to establish personal trust de- 
partments to prevent more of their large 
private and business accounts from passing 
to other banks or control upon the death 
of a key customer. Managements of such 
banks are now among the foremost in whole- 
heartedly supporting the development and 
interests of the trust staff, in recogni- 
tion of their vital effect on both reten- 
tion and acquisition of commercial busi- 
ness. 


SEC REPORTS $11.2 BILLION ASSETS OF COR- 
PORATE PENSION FUNDS AT 1954 YEAR-END. 
This first authoritative study covers all 
non-insured plans except banks, insurance 
companies and railroads. Total assets rosé 
over 75% in three years and by $1.8 bil- 
lion during 1954 alone. Corporate bond 
holdings doubled and common stocks nearly 
trebled over the three years surveyed. 
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Only one out of six companies reported in- 
vestment in its own stock and such hold- 
ings were generally "quite small." Benefit 
payments for 1954 totalled $318 million 
Band administrative costs were only $8 mil- 
lion. (See analysis by Roger F. Murray, 
page 9435.) 


President Funston of the New York Stock 
Exchange, and some $32 billion are owned 
or administered by "financial institu- 
tions," which grouping includes life, fire 
and casualty insurance companies, pension 
funds, educational and charitable endow- 
ment funds, mutual savings banks and in- 


THE POPULARITY OF FINANCE FORUMS DE- 
SERVES BETTER FOLLOW-THROUGH than it 
has received at most banks. Not only re- 
peat performances for additional groups 
put also continuation of a series to cover 
more specific estate and business planning 
topics seem well warranted by the experi- 
ence of those who have done so. With judi- 
cious choice of subject matter, Speakers, 
panelists and audiences, these Forums can 
be of inestimable value to commercial as 
well aS trust banking customers and pros- 
pects . . . The Tax Schools conducted by 
the Internal Revenue Bureau for employees 
of larger companies and high school stu- 
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dents could well be emulated by banks for 


smaller firms, as could Pension Forums as 
conducted by several of the larger trust 

institutions. Most recent addition to the 
Forum range is the subject of atomic en- 

ergy developments, conducted by banks in 

at least two major cities. 


Co. (N. 


vestment companies. Mr. Funston told the 
American Life Convention at its October 
meeting that trustee-administered pension 
funds hold $3.5 in common stocks and 

he estimated that this figure would rise 
to $17 billion by 1965. 
cerning voting control) of sizeable insti- 
tutional holdings need not haunt us,” Mr. 
Funston remarked, because the many hun- 
dreds of institutions have diverse needs 
and responsibilities and voting of shares 
en bloc is illogical and impracticable. 


"The specter (con- 


ROBOTS WILL RELIEVE MUCH CLERICAL MONOT- 
just as power tools and machines have 
lightened physical burdens of manufactur- 
ing, and bring better, more attractive 
jobs to financial and other office 
workers. Authority for this prognosis is 
David A. Shepard, director of Standard Oil 
J.), who anticipates that the in- 
creasing automation of business data, 
analysis and reporting will bring new op- 


portunity for exercise of judgment, lay- 
out of problems and interpretation, also 


$37 BILLION IN EQUITIES ARE NOW ADMIN- 
ISTERED BY TRUST DEPARTMENTS, according to 





MANAGEMENT SPEAKS 


A necessary duty of the professional investor is to appraise manage- 
ment. The orthodox “industry approach” to security selection becomes less 
meaningful as companies seek growth by diversification across industry lines. 
A first step in the evaluation of management is to assay what it says about 
its company’s plans and prospects. 

Good management has recognized the growing weight of professional 
investment opinion and the mutual advantage of keeping it informed. Full 
disclosure has become the accepted rule. Mistakes are admitted freely and 
unfavorable developments are no longer glossed over. Lack of frankness is 
destructive of investor confidence. 

Beginning in the next issue, O. Rogers Flynn will conduct a column 
headed “Management Speaks,” which will list key addresses by top officials 
of companies whose management has spoken to provide facts of investment 
significance. Rarely does a columnist bring to the financial field so compre- 
hensive and well-qualified a background of experience as Mr. Flynn. From 
collegiate degrees — B.Sc., M.Sc., Ph.D. — and teaching of business courses 
at Columbia University, through journalistic and publishing work with Curtis 
Publishing Co., Industrial Management and Industrial Digest, to investment 
banking and financial management, his career has been dedicated to the 
study, teaching and application of sound economics. Following association 
with Dillon, Read & Co. and Fenner & Beane, he was with Seabrook Farms 
Co., as vice president and director — from 1940 to 1955 — has been a 
director in such nationally known corporations as Thermoid, Nehi, American 


Department Stores, and is presently also a director of Wessel, Duval & Co., 
and Seabrook. 
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require new training programs for both of- 
fice and production personnel. 





Erma May Learn Trust Business 


The electric recording machine, ac- 
counting (ERMA), developed by the 
Bank of America N.T.&S.A., San Fran- 
cisco, and Stanford Research Institute, 
will be further studied for possibilities 
in the processing of data concerning 
personal and corporate trusts. While the 
bank has not set any time, nor at this 
point actually determined that ERMA 
will be used in the trust department, it 
is believed that with a few modifications 
of the present model, subsequent ERMAS 
could undertake trust work. 


The machine at present will reduce by 
about 80% the time required to take 
care of checking accounts, president S. 
Clarke Beise has estimated, since it can 
do the bookkeeping for 50,000 commer- 
cial accounts. Initially it will handle the 
work for the bank’s four San Jose 
branches. The machine sorts checks, 
credits individual accounts with deposits, 
subtracts withdrawals, accepts “stop pay- 
ment” and “hold” orders, catches im- 
pending overdrawals, and keeps cus- 
tomers’ balances up to date. 


913 








Western Trust Conference 
Produces Outstanding Talks 


An information-packed program 
marked the 29th Western Regional Trust 
Conference sponsored by the American 
Bankers Association Trust Division at 
San Francisco on October 13-14. 


At the opening session, ABA Executive 
Manager Merle E. Selecman took a new 
look at Property Rights and the Fifth 
Amendment. He was followed by a panel 
of four San Francisco lawyers — Brent 
M. Abel, W. T. Fitzgerald, Robert C. 
Harris and Joseph L. Seligman, Jr., — 
who discussed many practical points 
under the general heading Decisions and 
Tax Regulations of Interest to Trust 
Business. 


The Thursday afternoon meeting, on 
which no releases were available to the 
press, consisted of a talk on Investing 
for Trusts, by Arthur J. O’Hara, vice 
president of The Northern Trust Co. of 
Chicago, and three workshop sessions. 
These were on New Business, with dis- 
cussion leader Kenneth C. Pfarrer, as- 
sistant trust officer of Crocker First Na- 
tional Bank, San Francisco; Personnel 
Training, with Ralph E. Boynton, Direc- 
tor of Staff Training at Bank of America 
N.T.&S.A., San Francisco; and Life In- 
surance in Estate Planning, with Cam- 
eron Hurst, San Mateo representative of 
New York Life Insurance Co. 


On the morning of the 14th, immedi- 
ate past Trust Division president George 
C. Barclay, who is vice president of 
City Bank Farmers Trust Co. in New 
York, gave a comprehensive re-appraisal 
of the many uses of living trusts in 
estate and business planning. Bradley B. 
Brown, vice president and senior trust 
officer of American Trust Co. in the host 
city, then presented a cogent paper on 
the benefits of trust cost studies such as 
have been conducted in several Federal 
Reserve Districts. 


The intricate problems of city and 
regional planning were outlined by Paul 
Oppermann who directs this essential 
activity for the city and county of San 
Francisco. All communities must plan 
today in order to provide proper facili- 
ties for public health and welfare as 
well as to protect property owners lest 
projected developments prevent or up- 
set a sound taxation basis, the speaker 
observed. Planning must proceed upon 
a well-conceived, constantly supervised 
basis with each separate step geared to 
the master plan which usually projects 
fifteen or twenty years ahead. 


Mr. Oppermann gave illustrations of 
some undertakings which have helped 
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San Francisco Chamber of Commerce 


San Francisco’s colorful California Street cable car ascending steep Nob Hill. In back- 
ground is San Francisco-Oakland Bay Bridge. 





to make the San Francisco area a better 
and more beautiful place to live in, 
while values have been, at the same time, 
protected and enhanced. Trust officers 
and all financial and business men 
should acquaint themselves with local 
programs and support them actively for 
their own and community benefit, said 
the speaker, who likewise listed some of 
the factors affecting formulation of a 
plan, which obviously must be tailor- 
made to the peculiar situation of each 
community. 


At the final conference session Trust 
Administration from a Director’s View- 
point was the title of a constructive 
address by Frederic B. Whitman. presi- 
dent of The Western Pacific Railroad 
Co., and director of The Bank of Cali- 
fornia, N.A., San Francisco. For the 
ever increasing problems in Trustee 
Supervision of Oil and Gas Interests, 
David Reed, vice president and trust of- 
ficer of the First National Bank in Dallas, 
offered a clause designed to minimize 
administrative difficulties and injustices 
to beneficiary interests. 


The available conference material is 
reported more fully herein. 


a BR A 
Bank Women Elect Officers 
At its annual convention held in 


Phoenix, October 13-16, the National 
Association of Bank Women elected the 
following officers: Pres.—Miss Virginia 
A. Rehme, vice president, Southern 
Commercial & Savings Bank, St. Louis; 
Vice Pres.—Mrs. Bee Bush, assistant 
vice president, Valley National Bank, 
Phoenix; Rec. Sec.—Miss Viola Well- 


ing, assistant cashier, Alton (Ill.) Bank- 


ing & Trust Co.; Cor. Sec.—Miss Louise 
Van Niece, secretary treasurer, Trust 
Company of Kirkwood, Mo.; Treas.— 
Miss Florence C. Otten, comptroller, 
Citizens Savings Bank Citizens 
Trust Co., Providence. 


and 


At the Trust-Business Development 
Panel, moderated by Miss Regina Tim- 
mer, trust officer of Marine National 
Exchange Bank, Milwaukee, the dele- 
gates heard Miss E. Louise Davidson, 
trust officer Bank of the 
State of Delaware, on “Employees Can 
followed by Miss Jane 
Ashby, assistant trust officer, United 
Na‘ional Bank of Denver, who 
spoke on “Programs for Women.” Miss 
Emma C. Reitmeier, vice president and 
trust officer, First National Bank, Spo- 
kane, presented the subject of “Effec- 
tive Advertising,” and Miss Louise J. 
McGovern, assistant trust officer, Wells 
Fargo Bank, San Francisco, discussed 
with Estate Planners.” 
These will be reported next month. 


of Farmers 
Be Salesmen,” 


Siates 


“Cooperation 








(Sitting—l. to r.) Outgoing President, Miss 

Cora I. Blanchard; President, Miss Virginia 

A. Pehme: (Standing—l. to r.) Correspond- 

ing Secretary, Miss Louise Van Nice; Vice 

President, Mrs. Bee Bush; Recording Secre- 

tary, Miss Viola Welling; Treasurer, Miss 
Florence C. Otten. 
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Fiduciaries Financial Service 





merce This service is to assist individuals acting as Executor, Ad- 
back- ors . ‘ 
ministrator, Trustee or Guardian—their Counsel, Accountants 


or Advisors. 


yuise 
rust By appointment of Bankers Trust Company as Custodian or 
1S.— 
dive. Agent, fiduciaries may relieve themselves of the worries and 
izens details of property management and the keeping of pertinent 
records. The following services may be obtained in whole or 

ment : ‘ . : 
Tim. in part as the fiduciary and his counsel require: 
ional 
dele- Safekeeping of Securities Investment Advisory Service 
lson, 

the Collection of Dividends Maintenance of Complete Estate, 
Can and Interest Trust and Income Tax Records 
Jane 
nited Handling of Security Real Estate Management and 
be Sales and Purchases Mortgage Servicing 
IVLISS 

and Stock Transfers Depositary under Court Order 
po- 
ffec- . oe 
ce J. You are cordially invited to write Personal Trust Division, 
Vells Bankers Trust Company, 16 Wall Street, New York 15, for 


ss d 
on full information. We shall be glad to send you a printed out- 


line of the services we render as agent for individual executors. 





BANKERS TRUST COMPANY 


NEW YORK 
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NIMPLE TRUSTS UNDER 1954 Cope 





Where Law Has Not Fully Achieved Declared Objectives 


a. THE 1939 CopbE, ORDINARY 
trusts were divided into two basic 
types: (1) “currently distributable” 
trusts, under which the trust income 
was required to be distributed to the 
beneficiary'; and (2) discretionary 
trusts, under which the trustee had dis- 
cretion to pay or to accumulate the in- 
come’. Trusts, unlike corporations, were 
treated as if they were conduits. In 
general, income remaining in a trust 
was taxed to the trust: income flowing 
out to the beneficiary was taxed to 
the beneficiary. 


The statutory technique was to treat 
the trust as a separate taxpayer, com- 
puting its income and deductions, with 
certain minor differences, as in the case 
of an individual. However, to imple- 
ment the conduit principle, the trust 
was given a special deduction for dis- 
tributions to the beneficiary. (The bene- 
ficiary was required to include a like 
amount in his income, sometimes here- 
inafter called the “special inclusion”). 
Finally, a personal exemption was given 
to the trust and the rate of tax to be 
applied to the taxable income was de- 
termined as in the case of an individual. 


The 1954 Code accepted the basic 
conduit principle. Indeed, the most im- 
portant change in the statute was de- 
signed, in part, to reaffirm the conduit 
principle where, under prior law, it 
had been left rather loosely to admini- 
strative ruling and _ practice. This 
change was accomplished by revising 
the manner of computing the trust’s 
special deduction and the beneficiary’s 
special inclusion and by statutory af- 
firmation of the rule that income dis- 
tributed by a trust retains its tax char- 
acter in the hands of the beneficiary. 


Another major change dealt with 
provisions directed primarily against the 
use of discretionary trusts to minimize 
taxes. Since these trust patterns are 
usually quite complicated, complex 
rules were devised to frustrate the tax 
avoidance possibilities of these trusts. 


11939 Code, §162(b). 
21939 Code, §162(c). 
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LLOYD GEORGE SOLL 


To make the statute more workable 
these special rules for “complex” trusts 
were segregated from the basic rules 
to be applied to “simple” trusts with a 
view to relieving those concerned with 
the latter from the burden of studying 
the new complex trust provisions. 


In the main, the scope of this article 
is to examine critically the basic rules 
as they apply to the simplest of trust 
patterns. To the extent that some of 
the complex rules are applied to these 
patterns, mention will be made of these 
rules if only to point up the error of 
extending their application to relatively 
basic trust patterns having little or no 
taint of tax avoidance motive. Of 
course, the following comments are not 
intended to be a comprehensive expla- 
nation of the new legislation.* 


I. Simple Trusts 
The “simple trust” of the 1954 Code 


is the direct descendant of the “cur- 
rently distributable” trust of the 1939 
Code. If the income is required to be 
distributed currently, then the trust is 
a “simple trust,” with the added pro- 
visos that the trust makes no charitable 
distributions and no distributions out 
of principal.* The conduit principle re- 





8For such explanations see Michaelson, Income 
Taxation of Trusts and Estates (Practising Law 
Institute Monograph, 1954); Kamin, Surrey, and 
Warren, Internal Revenue Code of 1954: Trusts, 
Estates, and Beneficiaries, 54 Col. L. Rev. 1237; 
Soll, Income Taxation of Trusts and Estates, 30 
N.Y.U. L. Rev. 295 (1955). 


41954 Code §651. The statute itself does not use 
the expressions “simple” and ‘“‘complex’’ trusts. 
The terms are derived from the Senate Finance 
Committee Report, Sen. Rep. No. 1622, 83rd Cong. 
2d Sess., 82-87 (1954). 





A member of the 
New York Bar since 
1941, with a Master 
of Laws degree in 
Taxation, Mr. Soll is 
associated with the 
firm of Hellerstein & 
Rosier. He has been 

a lecturer on Tax- 
a ation at New York 
LLoyp GeEorGE Sott University School of 


Law since 1951. 





quires that the income flowing out of 
the trust be deductible by the trust and 
taxable to the beneficiary. Under the 
1939 Code, the amount of this income 
was determined in accordance with 
principles of fiduciary accounting, i.e. 
the amount which the trustee was re- 
quired to distribute to the beneficiary 
under the trust instrument and the local 
law. Such will hereafter be 
called the “accounting income.” 


income 


Accounting income proved _ inade. 
quate for essentially two reasons: (1) 
corpus expenses incurred by the trust 
which were deductible for income tax 
purposes were wasted; and (2) a few 
instances occurred where accounting in- 
come distributable to the beneficiary 
was taxed to the beneficiary even 
though it consisted of non-taxable items 
when originally earned by the trust. In 
order to prevent the latter distortion 
of the conduit principle and to avoid 
the wasted deduction, the new Code 
added an auxiliary yardstick geared to 
tax concepts of income rather than to 
those of fiduciary accounting. 


The following illustrations can_ best 
show the difference in the two ap 
proaches, the intended policy of the new 
legislation, and some of the errors in 
the statutory implementation of the 
policy or in the very policy itself. 


A. Problem of “Wasted 


Deduction”’ 


Let us assume that a trust instrument 
provides that the net income shall be 
paid to Widow during her life, remain- 
der over to Child. Let us further as 
sume that the corpus of the trust con- 
sists of corporate bonds. During caler- 
dar year 1953, the trust received $50.- 
000 of taxable interest income. It spent 
$1,000 for the advice of an investment 
counselor. The investment fee was 
charged to corpus in accordance with 
the trust instrument. For calendar year 
1953, the accounting income distribut- 
able to Widow was $50,000. The $1,000 
expense did not diminish her entitle- 
ment since it was a charge against cor 
pus which only served to reduce the 
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amount to be received ultimately by 


Child. 


What were the tax consequences un- 
der the old law? The trust included the 
$50,000 in its gross income, but this 
was wiped out by the $50,000 special 
deduction for the accounting income 
distributable to Widow. The $1.000 ex- 
pense for investment advice was a de- 
ductible item to the trust, but since the 
trust’s income had been wiped out by 
the special deduction, the $1,000 was 
a wasted deduction. Widow was taxed 
on $50,000. 


The new law sought to prevent this 
wasted deduction. Let us assume that 
the items of income and expense were 
identical in 1954. Widow received $50,- 
000. But under the 1954 Code, she was 
only taxed on $49,000. Rather than 
waste the $1,000 deduction chargeable 
to corpus, the 1954 Code gave the 
benefit of that deduction to the current 
income beneficiary. The new law ac- 
cepts the old rule that the accounting 
income ($50,000) shall be the measure 
of the special deduction and the special 
inclusion.” However, the statute goes on 
to provide that the amount to be in- 
cluded in the beneficiary’s income can- 
not exceed the amount of the trust’s 
taxable income computed without re- 
gard to the trust’s exemption and the 
special deduction itself ($49,000 in the 
foregoing illustration) .° 


Actually this new limit is called “dis- 
tributable net income” which, as de- 
fined in the new Code, is the trust’s 
taxable income computed with certain 
special adjustments.‘ To restate the rule 
in its simplest form, the special inclu- 
sion is measured by the lesser of the 
accounting income and the distributable 
net income. Of course, the trust’s spe- 
cial deduction in this case is also limited 
by this new statutory yardstick of dis- 
tributable net income ($49,000). since 
it is less than the accounting income 


($50,000) .8 





"1954 Code §652(a) (1st sentence). 
*1954 Code §652(a) (2nd sentence). 


71954 Code §643(a). In the main, the special ad- 
justments to taxable income require that items 
having a special tax character (such as tax-exempt 
interest and capital gains) be added into the meas- 
uring rod of distributable net income, primarily 
so that such items may be apportioned among 
Several beneficiaries. These adjustments were not 
intended to increase the total taxable income, since 
when these items are received by the beneficiaries 
they will retain their special tax character. 


“1954 Code §651(b). It should be noted that dis- 
tributable net income for purposes of the special 
deduction can be different from that amount com- 
puted for purposes of the special inclusion. The 
policy reasons for this difference are readily appar- 
ent from a study of the statute, but it is unfor- 


tunate that the same term was applied to differing 
amounts. 
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The new high record of $11.6 billion in 1955 state tax collections is almost three times the 

$3.9 billion collected in 1942, according te Commerce Clearing House, national reporting 

authority on tax and business law. Varying population growth during the period tended 

to hold down the effect of these increased tax collections on a per capita basis, state by 

state. The map shows the average amount of state tax not local government levies collected 

from every resident of each state. The national average per capita state tax burden for 
1955 was $72.25, an increase of approximately $40 since 1942. 





This concept of distributable net in- 
come achieves a result which was pos- 
sibly unintended. The income benefici- 
ary is always given the benefit of de- 
ductible corpus expenses even though 
the trust has received corpus gains dur- 
ing the same year. Thus, in the earlier 
illustration, if we assume an additional 
$1,000 capital gain (short-term) allo- 
cable to principal, Widow still remains 
taxable on $49,000 and the trust’s tax- 
able income (before exemption) is 
$1,000. It was equitable to give the tax 
benefit of a deduction, which would 
otherwise be wasted, to the income 
beneficiary. But where the deduction 
for the corpus expenses would not be 
wasted because of offsetting corpus 
gains, it seems inappropriate to de- 
prive the trust—and ultimately the re- 
mainderman—of the tax benefit of this 
deduction. 


B. Problem of Differences between 
Accounting Income and 
Taxable Income 


The first effect of the new concept 
of distributable net income was to 
eliminate wasted deductions. The sec- 
ondary purpose of the new yardstick 
was to assure the beneficiary that she 
would not be taxed on certain dis- 
tributions to her which represent ac- 
counting income under the local law 
but which were not taxable to the trust 
when earned by it. Under the 1939 Code, 
the administrative practice was gener- 


ally to treat tax-exempt items received 
by the trust as tax-exempt in the hands 
of the distributee.? However, at least 
two cases came to the courts which 
tended to demonstrate the inadequacy 
of reliance on administrative practice. 


In one case, a beneficiary’s share in 
the proceeds received by a trust from 
a defaulted mortgage was deemed to 
be taxable even though the total amount 
received by the trust was less than the 
principal of the mortgage debt and the 
trust itself realized no gross income 
from this salvage operation.’® In an- 
other, a non-taxable stock dividend re- 
ceived by a trust was transmuted into 
a taxable receipt upon distribution to 
the beneficiary.’ By utilizing a measur- 
ing rod geared to taxable income (i.e. 
distributable net income) it was thought 
that these glaring exceptions to the con- 
duit principle could be eliminated. To 
illustrate : 


Under the 1939 Code, a simple trust 
received a $40,000 non-taxable stock 
dividend which the trustee was required 
to distribute to the beneficiary as ac- 
counting income. Although as _ indica- 
ted, one court taxed the distribution to 
the beneficiary, the Internal Revenue 
Service, in a special ruling,’* refused 


*See Regulations 118, §39.162-2(a) (3). 


leoJohnston v. Helvering, 141 F. 2d 208 (2d Cir. 
1944). 


See McCullough v. Comm., 153 F. 2d 345 (2d 
Cir. 1946). 


12See G. C. M. 21532, 1929-2 Cum. Bull. 231; Rev. 
Rul. 24, 1953-1 Cum. Bull. 263. 
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to follow that decision and, applying 
the conduit principle, treated the amount 
as a non-taxable distribution. Under 
the 1954 Code, we are required to take 
the lesser of the accounting income 
($40,000) and the distributable net in- 
come (zero). As a result, the benefici- 
ary would not be taxable on this dis- 
tribution. The essential policy of the 
conduit principle is now preserved by 
statute rather than administrative prac- 
tice. 


However, the new legislation seems 
to have overlooked a variety of items 
received by a trust which are taxable 
income but which are not accounting 


income (e.g. forfeited option,’* income 
in respect of a decedent,!* refund of 
previously deducted local taxes,!° etc.). 
Because of a preoccupation with the 
problem of accounting income which 
is not taxable income (e.g. the non- 
taxable stock dividend), the drafters 
seem to have neglected the obverse side 
of the coin. To illustrate: 


Under the 1939 Code, a simple trust 
received a $40,000 non-taxable stock 


138See Mary Hadley Case, 8 T.C. 343 (1947). 

14See discussion of problems of income in respect 
of a decedent at Sen. Rep. No. 1622, 83rd Cong. 
2d Sess., 375 (1954). 


Such refunds would be restored to corpus if 
originally paid out therefrom. 





A TOAST— 


who makes 


his own Will!’ 


takes to draft his own Will... 





*‘Here’s to the jolly testator 





During the early days of the English Bar, lawyers in the Inns of 
Court held an annual dinner, at which they proposed this toast: 
“Here’s to the jolly testator who makes his own Will!” 


Facetious, of course—yet based on something they had learned 


from experience: That if anyone leaves a longer trail of litigation 
than the man who dies without a Will, it is the person who under- 


In our talks with our customers, we take every opportunity 
to stress the importance of attorney-drawn Wills. And when set- 
tling an estate, it is our policy to retain, for all legal services, the 
attorney who drew the Will or trust instrument. 
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dividend and $15,000 of taxable income 
allocable to corpus (e.g. renewal com- 
missions of a decedent-grantor, who 
during his lifetime had been an insur- 
ance agent). Under the old law, the 
beneficiary received but was not taxed 
on the $40,000 of accounting income 
by virtue of the above-mentioned ruling 
of the Internal Revenue Service. The 
$15,000 of renewal commissions was 
simply an accretion to corpus, properly 
taxed to the trust. 


Under the 1954 Code. the accounting 
income is $40,000; the distributable net 
income is $15,000. It would appear that 
the trust gets a deduction for the lesser 
of the foregoing yardsticks (i.e. $15,- 
000) and that the beneficiary includes 
a like amount in her gross income. The 
effect of this treatment is to relieve the 
trust (and ultimately the remainder- 
man) of tax on $15,000 and arbitrarily 
to cast the tax burden on the income 
beneficiary. The result seems _particu- 
larly repugnant to the conduit principle 
since the beneficiary receives the stock 
in kind (value $40,000) and the trust 
retains the cash commissions. 


Admittedly, the foregoing example 
of how the conduit principle can go 
astray in the new statute depends on 
the existence of certain taxable corpus 
items. But, it is incongruous to see a 
statute, designed merely to affirm the 
result of prior administrative practice, 
become the vehicle for the opposite 
result. Of course, the Treasury may 
implement the statutory language to 
achieve the intended policy of preserv- 
ing the conduit principle.’® In_ that 
event, we appear to be reverting to 
legislation - by - regulation, a condition 
sought to be cured by the new Code. 


The foregoing illustration can be 
magnified to demonstrate how the fisc 
can suffer under the new statute. And 
this, perhaps even more than the con- 
flicting equities of income beneficiary 
and remainderman, may move the 
Treasury or Congress to administrative 
or legislative correction. Let us assume 
that a simple trust provides that the 
income shall be paid currently to W, 
that the trust has $20,000 of tax-exempt 
interest and that it has $30,000 taxable 
income which is allocated to corpus. 
The accounting income of this trust is 
$20,000, the amount required to be 
distributed to W. The distributable net 


income of this trust (for the purpose 
(Continued on page 986) 


16Perhaps, the Treasury will stretch the language 
of the separate share rule of 1954 Code §663(c), 
although it is inapplicable by its terms to simple 
trusts. 
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Uses Of Living Trusts 


WIDE VARIETY OF PURPOSES CAN BE SERVED 


GEORGE C. BARCLAY 


Immediate Past President, Trust Division, American Bankers Association; 
Vice President, City Bank Farmers Trust Company, New York 


VEN THOUGH NO TAX CONSIDERA- 
—, are involved, I suppose that 
by far the largest number of living 
trusts are revocable. Since everybody 
is familiar with such trusts I just 
briefly re-emphasize some of the selling 
arguments which in appropriate cases 
might serve to persuade a person that 
he or she ought to establish a living 
trust rather than an investment advis- 
ory account or a trust under will. 


In either a living trust or an invest- 
ment advisory account the customer 
would obtain expert management of the 
property during his lifetime but with 
the advantage in the case of a trust 
that if the settlor became incapacitated, 
the arrangement for management would 
continue. | have seen this situation 
happen so often that it may well be the 
most important reason why an older 
person should use the trust set-up. 


Customers generally like the idea that 
a revocable living trust will probably 
result in reduced probate expenses. The 
combination of the fee of the executor 
and the fee of the attorney will at death 
be applied to an estate diminished by 
the value of the property transferred 
during life and generally this will pro- 
vide a saving over and above the fees 
of the trustee of the living trust. Fur- 
thermore, the fees of the trustee will 
be deductible for income tax purposes, 
assuming that the trust is for the seit- 
lor’s benefit. 


Many people also appreciate the fact 
that the trust provisions do not have 
to be disclosed in connection with the 
inventory of the estate. Also, there is 
generally a greater freedom with re- 
spect to accountings and general ad- 
ministration of a living trust compared 
with one under the supervision of the 
court. Sometimes it is possible to select 
a state other than that of the settlor’s 
domicile to be the situs of a living trust. 


From address before Western Regional Trust 
Conference, Oct. 14, 1955. 
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One point not often thought of is 
that charitable dispositions may be 
valid under a living trust but invalid 
under a will. For example, in New 
York a statute says that no more than 
one half of a person’s estate may be 
given to charity by will if certain rela- 
tives survive. In City Bank Farmers 
Trust Co. v. Charity Organization So- 
ciety’ the court upheld the validity of 
a living trust for charity which if it 
had been established by the will could 


have been attacked. 


In Ohio a similar type of statute 
provides that if a person dies leaving 
certain relatives surviving, a bequest 
to charity will be invalid unless the 
will was executed at least one year prior 


to death. In Cleveland Trust Co. v. 
White a revocable trust which con- 
tained a charitable disposition and 


which was executed less than one year 
before the death of the settlor was sus- 
tained. 


Since there are substantially no tax 
advantages to the settlor of a revocable 
living trust, these reasons must in a 
given case outweigh the simplicity of 
an investment advisory account where 
title does not pass from the owner of 
the property and the funds can be with- 
drawn on a moment’s notice without 
the possibility of attorneys’ fees. ac- 
counting charges, trustee’s termination 
fees, etc. I think, though, that most of 
the reasons for establishing a trust have 
weight in a good many cases. 


Life Insurance Trusts 


The advantages of a funded life in- 
surance trust are substantially the same 
as in the case of a revocable living trust 
of securities, plus the obvious ones of 
providing cash for estate taxes and other 
administration expenses and to take 
over from the estate non-liquid or de- 
preciated assets which might otherwise 


1238 App. Div. 720 (1933). 
2134 Ohio St. 1, (1938). 


have to be sold at a disadvantage. In 
addition the proceeds qualify for ex- 
emption from state inheritance or es- 
tate taxes in most if not all of the 
states, whereas if the proceeds were 
payable to the estate, there would be 
no exemption. There is also the very 
important advantage that the insured 
can through a trust unify all of the 
policies with different companies which 
may have different provisions. 


With all possible respect to the in- 
surance companies which have been 
very ingenious in devising settlement 
options, these options are irrevocable 
at death. If, on the other hand, the in- 
surance is made payable to a trustee 
the provisions of the trust can be made 
entirely flexible through a discretionary 
power to pay over principal and in 
other ways, with the result that the un- 
foreseen problems of the future can be 
more satisfactorily met. Furthermore, 
the proceeds of insurance, if made pay- 
able to a trustee, are not subject to the 
claims of creditors as they might be 
if made payable to the estate. 


Business Insurance Trusts 


Another form of living trust where 
insurance plays a prominent part is 
the business insurance trust. I think the 
business insurance trust is a_ basically 
sound idea and am rather surprised 
that it is not used more often. One 
reason may be that since the trustee has 
so few duiies to perform and they are 
so largely ministerial in nature, that the 
expense of soliciting and securing this 
type of business sometimes exceeds the 
amount of compensation that can pos 


sibly be charged. 


A business insurance trust generall 
takes one of two forms. The cross pur- 
chase type is best exemplified by the 
situation where A insures the life of 
his partner B and B insures A’s life. 
each paying the premiums on the in- 
surance on the life of the other, and is 
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the owner of such policy: When the 
first partner dies, the trust will provide 
that his estate will receive the proceeds 
or part thereof, based on the value of 
his interest at the time of death. 


In the entity type of trust the part- 
nership or corporation itself purchases 
the insurance and owns the policies. 
When the first individual dies the en- 
tity purchases his interest in the busi- 
ness and normally retires it, leaving the 
survivor in sole control. Whichever 
method is used will depend on the facts 
of the particular case. The cross pur- 
chase plan is awkward where there are 
a number of stockholders or partners, 
but is by far the simpler plan where 
there are only two, or possibly three. 


Pour-Over Trusts 


Another kind of living trust is the 
pour-over trust, an arrangement that if 
legally possible in a given jurisdiction 
has some real advantages. An inter-vivos 
trust is first set up and then the settlor 
in his will, after such specific legacies 
as he may wish to give, leaves all or 
part of his estate to the trustee of the 
living trust to be administered under 
its terms. 


This type of trust can be sustained 
under either of two legal theories. One 
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is the doctrine of incorporation by re- 
ference and the other is the doctrine of 
independent legal significance. 


Not all the states recognize the doc- 
trine of incorporation by reference, but 
where it is applied there must be a 
reference in the will to the living trust, 
the trust must be described with suffh- 
cient accuracy to insure identity and 
the trust must be in existence on the 
date the will was executed. 


The doctrine of independent legal 





significance, as pointed out by Profes- 
sor Scott, “permits)a resort to facts 
which have a significance apart from 
their effect upon the will.” The classical 
illustration of the doctrine is the be- 
quest in favor of persons who are in 
the employ of the testator at the time 
of his death. Clearly these persons can- 
not be ascertained by reference solely 
to the language of the will. The facts 
used to identify these beneficiaries have 
significance that has nothing to do 
with the will. Thus the testator can in 
effect change his will by hiring and 
firing employees but bequests of this 
nature are universally held to be valid. 


There appears to be no question as to 
the validity of the pour-over scheme in 
the case of an irrevocable trust. One of 
the leading cases is Matter of Rausch*® 
which gave effect to the doctrine of in- 
corporation by reference where an ir- 
revocable trust was involved. However, 
the courts are very loath to recognize a 
pour-over situation where the trust is 
revocable because of the fact that if the 
trust can be amended at any time it may 
have totally different provisions at the 
date of death from those which existed 
when the will was drawn. Nevertheless, 


3258 N. Y. 327 (1932). 
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Professor Casner has stated that the 
pour-over has been uniformly upheld 
on either of the two theories in the case 
of revocable trusts if the trust was never 
amended or revoked, or if the trust was 
amended prior to the execution of the 
will or a later codicil. He also states 
that no case has upheld a pour-over 
to a revocable trust as amended after 
the execution of the will, although I 
believe that Mayo Shattuck thought that 
this was possible in Massachusetts. 


Irrevocable Trusts 


One of the most useful of our ser- 
vices is the irrevocable living trust. Yet, 
if its terms are not clearly understood 
at the time of execution serious conse- 
quences may result. The settlor may 
later incur a change in his circum- 
stances and may not only suffer from 
inability to repossess the corpus but 
also may charge the trust company for 
having persuaded him to set aside all 
or a portion of his funds wholly be- 
yond his reach. All of us have learned 
to go very slowly not only in recom- 
mending but even in accepting irrevoc- 
able living trusts, and I feel that they 
should always include a provision for 
the invasion of principal in the discre- 
tion of the trustee. On the other hand, 
there are a number of reasons, includ- 
ing, of course, the tax advantages, which 
may make an irrevocable trust eminent- 
ly desirable in a given case. 


I have seen many cases where [| 
wished that the trust had been irrevoc- 
able, or at least revocable only with 
the consent of someone other than the 
settlor. People establish revocable trusts 
with the assurance in their own minds 
that they are never going to touch the 
funds. Along comes a tempting situa- 
tion requiring money and away goes 
the trust. If a disinterested trustee can 
consent to the use of principal it will 
do so only after careful investigation of 
the facts. Therefore this is often a far 
superior arrangement in the case of 
young people, persons inexperienced in 
financial matters and those subject pos- 
sibly to the influence of third parties. 


An obvious reason for an irrevocable 
trust is to make a dependent financially 
independent. We recently accepted one 
where the income goes to a faithful 
servant with the remainder to charity. 
Thus the settlor at a single time took 
care not only of his moral obligation to 
his employee but also of what he con- 
sidered a moral obligation to make a 
charitable gift. Except for a small gift 
tax on the value of the life estate, he 


eliminated this sum of money from a 
taxable estate of considerable size. It 
sometimes also happens that if a man 
has enough means to do so he would 
like presently to assure the support of 
some invalid or incompetent member 
of the family and possibly to avoid a 
will contest which might arise if he 
bequeathed a substantially larger share 
to that person than to similar kin. 


Clifford Trusts 


Although some people who disliked 
the doctrine of the Clifford case and 
the regulations that followed may have 
been sorry to see this body of rules 
codified, nevertheless I feel that on bal- 
ance it is a good thing to have the 
doctrine set forth in the Code. Previ- 
ously the rules were subject to modifi- 
cation or deviation by court interpreta- 
tions and Treasury rulings. Now the 
lines of demarcation are fixed with the 
result that there should be considerably 
less doubt on the part of the members 
of the bar and their clients as to the 
tax liability of short-term trusts. 


Thus it is now perfectly clear that 
the settlor will not be taxed on the in- 
come of a short-term trust by reason of 
his retention of a reversionary interest 
unless the reversion may occur within 
ten years. The provision is_ really 
broader than that because the code re- 
tains the rule of the regulations that 
the fact that the period of the reversion 
is based on the life of the income bene- 
ficiary will not cause the income to be 
taxed to the settlor even though the life 
expectancy of the beneficiary is less 
than ten years. 


Of course the settlor must have no 
interest in the trust income or principal 
and the trust must be irrevocable dur- 
ing the ten year period. Furthermore, 
the settlor must not retain certain ad- 
ministrative powers set forth in Section 
675 of the Code. Likewise the settlor 
should not retain any power to control 
the beneficial enjoyment of the princi- 
pal or income during the period of the 
trust or give such powers to a related 
or subservient trustee. The settlor, how- 
ever, could give such power to a re- 
lated or subservient trustee (for ex- 
ample the wife) if the settlor also ap- 
pointed a disinterested trustee to act 
with her. The code provides that the 
settlor will not be taxed on the income 
so long as at least one-half of the trus- 
tees are not related or subordinate 
parties who are subservient to the wishes 
of the settlor. 


(Continued on page 989) 
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A Director Looks at 


Trust Admiunuistration 


FREDERIC B. WHITMAN 


President, The Western Pacific Railroad Company; 
Chairman, Directors’ Trust Committee, The Bank of California, N.A., San Francisco 


DIRECTOR MUST DETERMINE THAT 

his trust department as a whole is 
so conducted that its many duties are 
performed properly and that liability is 
not incurred. One way of determining 
this is to review the action of trust de- 
partment committees. Minutes of all com- 
mittee meetings should be presented to 
the trust committee at least once a month. 
They should demonstrate that it gave 
consideration to questions before it. 


Let us apply this general principle to 
specific duties. These are listed in Reg- 
ulation F, applicable to national banks, 
but State banks adhere to pretty much 
the same principles. 


Acceptance of accounts. Acceptance 
must be authorized prior to the actual 
acquisition of an account, and the com- 
mittee’s action should be in a meeting, 
to obtain the benefit of collective judg- 
ment, rather than by the several mem- 
bers independently of each other. Points 
to be considered by the committee are 
(a) the source of the business, (b) pos- 
sible conflict of interest with the bank- 
ing department, (c) ambiguity in the 
trust instrument, and (4) adequate 
compensation, 


Before taking appointments as _suc- 
cessor fiduciary, the acts of the prede- 
cessor should be reviewed, and approved 
by counsel for the bank and by order of 
court where appropriate. Acceptance of 
corporate accounts, such as trustee for a 
company’s bonds or transfer agent for 
its stock, calls for special attention. Is it 
desirable to lend the bank’s name to the 
contemplated public financing? If it is, 
then the next step is to have counsel for 
the bank approve the many legal docu- 
ments needed to support the appoint- 
ment. 


The fact that these and other points 
were considered should appear in the 
committee’s minutes or on a separate 
acceptance form which becomes a part 
of the records of the committee. 


From address before Western Regional Trust 
Conference, Oct. 14, 1955. 
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Investments. Regulation F imposes a 
duty on the trust investment committee 
to review — at least once during each 
period of twelve months — the assets 
held in each fiduciary account to deter- 
mine their safety and current value and 
the advisability of retaining them. To 
perform this duty properly the com- 
mittee should have before it written 
data on each asset reviewed and also 
a synoptic sheet for each account. The 
synoptic sheet shows the purpose of the 
account; it reflects the essential provi- 
sions of the trust instrument and gives 
enough facts about the beneficiaries to 
indicate their requirements. The asset 
review data should be prepared in ad- 
vance, separately for each account. It 
should show the current market value 
of the securities, with the costs extended 
to reflect the percentages held in types 
of assets. Cost or carrying values also 


should be shown. 


The asset review data and the synoptic 
sheets become part of the investment 
committee’s records. Data on the securi- 
ties are furnished by the security re- 
search department and decisions as to 
retention or sale are made from that and 
in the light of each trust’s requirements. 
A brief summary of the reasons for ac- 
tion taken appears in the minutes. Thus, 
when the minutes come before the direc- 
tors’ trust committee, it can determine 
whether the department gave sufficient 
consideration to all pertinent factors to 
have properly discharged its investment 
responsibilities. 


Two points can be troublesome. One 
has to do with retention of the stock of 
your own bank in various accounts. Au- 
thority for retaining securities is usually 
to be found in the trust instrument, and 
also in the statutes of many states. How- 
ever, a general authorization to continue 
holding is not mandatory and can not 
be relied upon without the exercise of 
discretion. Even a specific authoriza- 
tion, naming the stock, requires the use 
of discretion. And where discretion is 
called for, the courts will scrutinize your 
action more closely when your own stock 


is involved. The only authority to be re- 
lied upon fully is the mandatory type — 
a direction rather than permission. 


In the absence of any direction to re- 
tain, many banks have adopted the policy 
of selling their own stock soon after 
it is received in trust. Frequently the 
proceeds are invested in sound stocks of 
other banks on the theory that most good 
banks will fare much the same in a 
given market and that the holding of 
stock of another bank is not subject to 
the special liability of holding your own. 
It is difficult to criticize this practice, 
although there may be certain situations 
where it may work a hardship. Another 
means of seeking protection lies in ob- 
taining approvals of retention from re- 
maindermen and other trust beneficiar- 
ies. This may offer sufficient protection 
unless it results in ultimate distribution 
at depreciated values to contingent re- 
maindermen who had not previously 
given consent to retention. Some banks, 
for reasons which they believe to be 
sufficient, retain their own stock, but 
in so doing they may be incurring a 
greater possibility of surcharge than if 
other stocks were held. 


If a bank retains its own stock the cir- 
cumstances and reasons surrounding 
each case should either appear in the in- 
vestment committee’s minutes or be set 
forth in a separte memorandum to which 
the minutes refer. I submit, however, 
that the emphasis generally should be 
not on how to retain your stock, but 
rather on finding ways and means of re- 
ducing such holdings. 


Concentrations is the other trouble- 
some point. Just as diversification is 
sought, so concentrations are to be 
avoided. 


Concentrations fall roughly into three 
classes. First is the larger holding of an 
individual security, usually a stock, in a 
single account. This concentration is 
nearly always the result of special cir- 
cumstances, and it is in these that you 
must find justification for retention. It 
may be that the stock is the product of 


TRUSTS AND ESTATES 


if 


sciatiNitabinss 

















- -> > =| es 4. OD 


—a me wm» mm ., 3 = Oe Pellet lt COO 


t to 
wn. 
ice, 
ons 
ther 

ob- 

re- 
‘lar- 
tion 
tion 

re- 
usly 
nks, 
| be 

but 


ga 
n if 


Clr: 
ding 
e in- 
> set 
hich 
ever, 
d be 

but 
f re- 


uble- 
mn is 


» be 


three 
of an 
ina 
mn is 
l clr- 
, you 
yn. It 
ict of 


TATES 


f 











VYUVEM BEN LAID 


a lifetime of work on the part of some 
decedent, or it may be important to the 
family’s control of the business. There 
may or may not be a market for it, ex- 
cept among other stockholders. The de- 
cedent would wish to have it retained, 
though no direction to do so is found 
in the trust instrument. There are many 
variations to this, but in each case you 
will seek to justify retention on such 
facts as (a) lack of marketability, (b) 
the strong management and progress of 
the company, (c) the fact of too large 
a capital gain on any sale, (d) early 
termination of the trust, or (e) because 
a co-trustee refuses permission to sell. 
This last instance should not be relied 
upon alone, because the situation may 
be such that you should seek instruc- 
tions from a court if you and your co- 
trustee cannot agree. In any event, apply 
the prudent man rule in every case. 


Another type of concentration is that 
of a large percentage of many stocks in 
a single trust. Again this may be justified 
by the general circumstances surround- 
ing the account, the purpose of the trust, 
the needs of the beneficiaries, and the 
provisions of the trust instrument. Pru- 
dent man doctrine should be applied in 
the light of these and any other pertinent 
facts. 


A third form of concentration results 
from a large holding of the stock of one 
company scattered through a number of 
trusts. The amount held in each trust 
may be insufficient to constitute a con- 
centration, but the aggregate of all hold- 
ings may be so great in relation to the 
number of outstanding shares that it 
gives the bank special responsibilities for 
seeing to it that a competent board of 
directors is elected and that the progress 
of management is adequately measured. 
The same problem may arise when the 
stock is held in only one trust. A $25,000 
holding in a million dollar account is not 
a concentration, but it might represent 
a sufficient interest in the company to 
carry management responsibilities. In 
these cases, too, the desirability of sale 
or retention must be decided after apply- 
ing prudent man principles. The minutes 
should give evidence of full considera- 
tion to all relevant factors and set forth 
the reasons for committee decisions. 


Supervisory Examinations 


Examinations of the trust department 
both by National and State authorities 
as well as by the bank’s own auditors 
provide another helpful means of check- 
ing on the manner in which its repsonsi- 
bilities are being met. We may not al- 
Ways agree with some of the criticisms 
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brought out in these examinations, but 
they are helpful in bringing to light any 
weak spots in administrative or opera- 
tional procedures. Where examinations 
are to be made by the bank’s own audi- 
tors, ihe board of directors must arrange 
for such examinations periodically to be 
made direct to a trust examining commit- 
tee composed of bank directors which in 
turn reports to the full Board. 


These examinations cover not only the 
many routine matters but also are help- 
ful in the development of policies, which 
is one of the principal duties of a trust 
committee. Investment concentrations, 
holding of the bank’s own stock, or the 
type and scope of business to be accepted 
are examples of what I have in mind. 
In addition, the examinations will dis- 
close such things as whether there has 
been any self dealing and whether trust 
funds awaiting investment or distribu- 
tion have been held for undue periods of 
time. The examinations serve as a check 
to determine not only that the policies 
are being followed, but also whether they 
are adequate to insure proper per- 
formance of duties. 


The National and State examining au- 
thorities are to be commended highly 
for their work and for the helpful guid- 
ance and assistance which their reports 
provide. 


Non-Legal Interests 


The members of a trust committee are 
interested also in the broader aspects 
of the affairs of a trust department — 
those which relate to the over-all opera- 
tion of any going concern. These have 
to do with the establishment of the most 
efficient organizational set-up, income 
and expenses, selection and training of 
personnel, the establishment and main- 
tenance of new business objectives and 
long range programs, and the like. 


So that a trust committee may exer- 
cise general supervision in these fields, 
the department must furnish it with cer- 
tain basic information. A quarterly state- 
ment of income and expense is of great 
significance. This should give figures for 
the period just past and should also be 
cumulative for the year to date; it should 
be broken down to show various sources 
of income, and should include compar- 
able figures for the previous periods and 
year. Such statements will indicate weak- 
ness in any one division and enable the 
committee to measure the department’s 
progress against past performance. 


Another measurement of performance 
is a separate monthly report of opened 
and closed accounts, by divisions, show- 
ing approximate values, and the number 
and total amounts of wills deposited and 
withdrawn. This report should indicate 
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the sources of new business and the 7 
reasons for terminating an account. Such ~ 


a report is a summary of the information 
contained in the minutes of the commit- 
tee which approves acceptance and ter- 
mination of accounts. 


In the first quarter of each year the 
officer in charge of the department 
should submit an annual report, com- 
menting on the income and expense fig- 
ures for the past year and the reasons 
for any significant changes. The report 
should discuss programs and objectives 
for the coming year, plans for the de- 
velopment of new business and related 
subjects, and any problems of personnel, 
equipment, or need for expanding quar- 
ters. Progress toward goals set in the 
annual report should be checked through 
quarterly progress reports made during 
the year. 


Two-way Street 


A trust department to be successful 





is much like any other business. It must 
be built on the principle of developing 
the joint efforts of all members of ihe 
team to a maximum. This contemplates 
the building of loyalty throughout the 
organization and an esprit de corps that 
needs inspiration from the top. However, 
loyalty works both ways. If officers and 
employes are to continue giving loyalty 
they must have the feeling that they 
have top management support. They are 
entitled to this so long as their perfor- 
mance justifies it. The directors and par- 
ticularly the trust committee can demon- 
strate it in several tangible ways. 


I believe, therefore, that you in the 
trust department have a right to expect, 
and to receive, appointments under direc- 
tors’ wills. Modern trust departments are 
fully equipped to probate estates and 
administer trusts, and with their con- 
tinuity of specialists in all phases of this 
work capable attention is given to the 
many problems involved. 


You also have a right to expect direc- 
tors to speak well of your department 
in the community. Because of heir 
standing and position directors can be 
most helpful in bringing new business to 
the department. This is particularly true 
of corporate appointments. Bank direc: 
tors usually serve on the boards of other 
companies and may frequently be help- 
ful in influencing the appointment of 
your bank as a trustee or transfer agent 
for new financing. 


Lastly, I feel that you should be able 
to count on your trust committee for 
guidance in difficult problems and for the 
support of the department in delibera- 
tions with other members of the bank. 
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TRUST COUNCIL 
ACTIVITIES 


October meetings reported to T.&E. 
include: 

Los Angeles — Hover T. Lentz, mem- 
ber of the Denver, Colorado and Ameri- 
can Bar Associations, spoke on “How to 
Draft a Section 2503(c) Trust for a 


Minor.” 


Santa Clara County — Milton D. Har- 
ris, inheritance tax attorney, discussed 
inheritance tax problems. 


New Haven — The subject of Life In- 
surance Trusts was the topic at this 
month’s meeting. 


Northeast Florida — The Council 
opened the season with a stag cocktail 
party to which prospective new members 
from the four estate council groups were 
invited. There was no guest speaker, but 
the plans for the year were presented. 


Atlanta — Hen- 
ry Bowden, Atlan- 
ta attorney, spoke 
on Wills, discuss- 
ing some of the 
interesting techni- 
cal questions asked 
at the Lawyers 
Club forum several 
months earlier, 
which include some of the most misun- 
derstood provisions of a will. Newly 
elected officers are: Pres. — J. Ben 
Moore, trust officer, First National Bank; 
Vice Pres. — James M. Thurman, gen- 
eral agent, Penn Mutual Life Insurance 
Co.; Sec. — King D. Cleveland, assistant 
trust officer, Citizens & Southern Na- 
tional Bank; Treas. — Rodney N. Cook, 


Guardian Life Insurance Co. 





J. BEN MOORE 


Chicago -— Variable annuities were 
discussed by George E. Johnson, presi- 
dent of Variable Annuity Life Insurance 


Co. of America. Washington, D. C. 


Indianapolis — Les Ponder, attorney, 
and Floyd D. Michael, trust officer, Mer- 
chants National Bank & Trust Co., eluci- 
dated the problems of “Gifts, Trusts, and 
Transfers other than Testamentary Dis- 
position.” 


Baltimore—William L. Lloyd, agency 
assistant of the Advanced Underwriting 
Division of Northwestern Mutual Life 
Insurance Co. spoke on “Three Signifi- 
cant Sections of the 1954 Internal Rev- 
enue Code.” Newly elected officers are: 
Pres.—James A. Hooper, Jr.. trust offi- 
cer, Mercantile-Safe Deposit & Trust Co; 
Vice Pres. — Thomas W. Harrison, Jr., 
Connecticut Mutual Life Insurance Co.; 
Sec. — Louis M. Fisher, vice president, 
Fidelity Baltimore National Bank & 
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Trust Co.; Treas. — Emil K. Meacham, 
manager, New York Life Insurance Co. 


St. Louis — Robert W. Copeland, at- 
torney, spoke on “Life Insurance and 
Trust Aspects of New Probate Code.” 
Mr. Copeland had served on the Joint 
Probate Laws Revision Committee in the 
drafting of the bill as well as the com- 
mittee which considered the bill in the 
House of Representatives. 


Charlotte — W. Croft Jennings, 
Columbia, S. C., spoke on “Current 
Views on Estate Planning.” 


Oklahoma City — Mark Johnson, New 
York attorney, spoke on “Partnership 
Problems, Including the Use of Life 


Insurance.” 


Rhode Island — Abram T. Collier, 
vice president, John Hancock Mutual 
Life Insurance Co., and member of the 
Boston and American Bar Associations. 
spoke on “The Use of Short-term Trusts 
in Estate Planning.” 


Chattanooga — Officers for the 1955- 
56 fiscal year are: Pres. — H. James 
Hitching, attorney; Vice _Pres. — 
Thomas S. Lewis, Jr. C.P.A.; Sec.-Treas. 
— James B. Irvine, Jr., C.L.U. 


Forth Worth — Charles E. Gaines, 
C.L.U., executive associate director, In- 
stitute of Insurance Marketing, South- 
ern Methodist University, spoke on the 
subject, “From Uncle Sam’s Pocket to 
Your Clients.” 


Houston — Roland C. Cardner, vice 
president, First National Bank, spoke on 
“Investments by Trustees, Executors, 
and Guardians.” Current officers are: 
Pres. — A. W. Robbins, trust officer, 
National Bank of Commerce; Vice Pres. 
— Charles Crady, III, attorney; Sec. — 
Max Davis, C.L.U., executive vice presi- 
dent, Southwest American Life Insurance 


Co.; Treas. — Kurt Welgehausen, C.P.A. 
Burlington, Wis. — Charles B. Mc- 


Caffrey, director of advanced training, 
Northwestern Mutual Life Insurance Co., 
Milwaukee, spoke on “The Use of Life 


Insurance in Personal Estate Planning.” 


Milwaukee — Catherine B. Cleary, 
vice president, First Wisconsin Trust 
Co., discussed the Stock Exchange bill 
which became law in Wisconsin this sum- 
mer, and 2503(c) trusts. 


Council Composition 


Reporting to the recent convention of 
the National Association of Life Under- 
writers, Paul H. Conway, C.L.U., of 
Syracuse, Chairman of the Committee 
on Relations with Trust Officers, stated 
that his group had received many in- 
quiries as to whether accountants and 





attorneys are eligible for membership 
in Life Underwriter-Trust Councils. He 
commented as follows: “Our statement 
of Guiding Principles indicates that our 
primary purpose was to help assure a 
better and more comprehensive service 
to individuals facing problems of es- 
tate creation and conservation. We al- 
ways have felt dedicated to the propo- 
siiion that we must discover and pro- 
duce for the client the plan best suited 
to him, his dependents, and his estate. 


“At the National level no attempt is 
made to develop specific criteria con- 
cerning membership requirements in 
local groups. The Council operating in 
each area should be the best judge of 
iis membership qualifications. How- 
ever, we again point out that this move- 
ment was jointly developed by Trust- 
men and Life Underwriters and has 
been brought to iis present stage of 
maturity under the watchful care and 
supervision of both groups. 


It is our opinion, therefore. that a 
substantial measure of control in each 
Counci! always should rest in the hands 
of these and that local 
Councils will con‘inue to profit from 
their close affiliation and official rela- 
tionships with our two National bodies 


—the ABA and NALU.” 
A AA 
Zebley Heads CPAs 


John H. Zebley, 
Jr., CPA, of Phila- 
delphia, was elect- 
ed president of the 
American Institute 
of Accountants at 
the 68th annual 
meeting of the 
26,000-member or- 
ganization of certi- 
fied public accountants in Washington 
last month. Mr. Zebley, a partner of the 
accounting firm of Turner, Crook and 
Zebley, succeeds Maurice H. Stans, CPA, 
of Chicago, recently appointed Deputy 
Postmaster General. He is a past presi- 
dent of the American Accounting Asso- 
ciation. 


two g-oups 


JOHN H. ZEBLEY 


Elected vice presidents were Dixon 
Fagerberg, Jr., CPA, Phoenix; John A. 
Lindquist, CPA, Cleveland; J. S. Seid- 
man, CPA, New York City; and Robert 
E. Witschey, CPA, Charleston, W. Va. 
William M. Black, CPA, New York City, 


was reelected treasurer. 
Ak SS 


@ Nominee partnerships must file Form 
1087, according to a recent Internal Rev- 
enue Service ruling. 
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What a bitter difference 


just one day can make 


under conventional group pension plans 
that remember wives but forget widows 


If an employee elects a joint and survivor- 


ship option under conventional group 
pension plans and dies shortly before re- 
tirement date . . . even one day before, his 
widow often gets little or nothing from a 
plan that was intended to protect and assure 


a worry-free old age. 


Now, after months of careful research 
and planning . . . and in answer to numer- 
ous requests for a solution to this problem 
. . . Bankers Life is proud to announce a 
new service that takes care of this need. 
It is the Widows Pension Plan. Simply 
planned, it has been designed with flexibil- 
ity enough that it can be adapted for any 
group pension pian . . . even self-insured 


plans. 


HERE IS HOW THE WIDOWS PEN- 
SION PLAN WORKS — The widow of a 
male employee who dies before retirement 
date will receive a monthly pension as long 


as she lives. The amount is related by 
formula to her husband’s pension under his 
existing pension plan. 


THE COST IS EXTREMELY LOW — 
You will be pleasantly surprised at the cost 
of a Bankers Life Widows Pension Plan. 
The range is between 14 and 2 per cent of 
the payroll of all male employees. The cost 
for a typical plan will be about 1 per cent 
of this payroll. 


Be sure that you and your pension clients 
have complete information on this new 
offering by Bankers Life — the Widows 
Pension Plan. Make the pension plans with 
which you are concerned complete by 
plugging this loophole with Bankers Life 
Widows Pension Plan. 


For complete information, just get in touch 
with your nearest Bankers Life Group 
Office. Or, write us direct—no obligation, 
of course. 
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QUALIFIED RETIREMENT PLANS 


Prohibited Transactions — Capital Gains — Administration 


JOSEPH L. SELIGMAN, Jr. 


Pillsbury, Madison & Sutro, San Francisco 


RIOR TO 1954, ANY INVESTMENT 
Pica by a pension trust agree- 
ment could not be questioned by the 
Service unless it could be shown that 
the trust funds were not being used for 
the exclusive use of the employees and 
their beneficiaries. Because this oblique 
attack was somewhat difficult to enforce, 
a handful of employers were able to 
use such funds for their own benefit, to 
the detriment of participating employ- 
ees. To prevent this, Congress listed in 
Section 503(c) of the 1954 Code six 
types of prohibited transactions. Each 
of these involves some element of self- 
dealing between the trustee and the em- 
ployer or some closely affiliated person 
or company. 


The most talked about of these pro- 
hibited transactions is the one which 
prevents a qualified trust from lending 
money to the employer without the re- 
ceipt of reasonable interest and ade- 
quate security. At face value, this 
would prohibit a qualified trust from 
investing in the employer’s unsecured 
note or debenture or the subordinated 
note of a partnership-employer, even 
though it has always been and still is 
permissible to invest in the employer’s 
common stock. Because these prohibi- 
tions would seem to prevent transac- 
tions by qualified trusts which have 
heretofore been widely used as legiti- 
mate and desirable investments, escape 
from the prohibitions of the new sec- 
tion is being actively and widely sought. 

For instance, it has been suggested 
that purchase on the open market as 
distinguished from a direct purchase 
from the employer would not be a loan 
and therefore not prohibited. Indeed, 
the issuance of the proposed regulations 
has been delayed by the controversy 
within the Service between those who 
eniorce the law according to its plain 
terms and those who would seek to per- 
mit the legitimate, non-abusive types of 
transactions on the ground that any 
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From address before Western Regional Trust 
Conference, Oct. 13, 1955. 
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other interpretation of the law is con- 
ceptually absurd and economically un- 
desirable. In the absence of a specific 
ruling, and none is now being issued, 
trust officers should scrupulously avoid 
any investment which might be held to 
be a prohibited transaction lest the en- 
tire plan be disqualified. 


Unrelated Income 


Another new restriction on the invest- 
ment of qualified trust funds is con- 
tained in Sections 511 to 514 under 
which unrelated business income of a 
qualified trust is hereafter taxable to it. 
Included in the definition of unrelated 
business income is income from a busi- 
ness lease which in general terms is any 
lease of realty for more than five years 
to the extent that the trust incurred or 
assumed indebtedness in acquiring or 
improving the leased property. 


Several years ago, ordinary income 
tax was imposed on the net unrelated 
business income of most charities to 
prevent them from unfairly competing 
with ordinary business. The 1954 Code 
treats exempt retirement trusts in ex- 
actly the same way and for the same 
reasons. It is important to note here, 
however, that the receipt of unrelated 
business income does not, like a pro- 
hibited transaction, affect the qualified 
status of the plan or trust and thereby 
the deductibility of the employer’s con- 
tributions and the taxability of the bene- 
ficiary’s distributions. Rather, it mere- 
ly provides that the unrelated income, 
less deductions properly applicable 
thereto, shall be taxed to the otherwise 
exempt trust in the same fashion that 
it would be taxed to a non-exempt trust. 


Capital Gains Treatment 


The historical development of the 
concept of qualified retirement plans 
under the Federal tax law led to certain 
distinctions between trusteed and insur- 
ed plans. Under the new law, lump-sum 
distributions on termination of service 
are entitled to long-term capital gains 
treatment whether made from a trusteed 


or an insured plan. Now for the first 
time such treatment also applies to 
lump-sum distributions made on death 
after termination of service. 


Unfortunately, there is still consider- 
able doubt as to whether such capital 
gains treatment is available on distribu- 
tions made on termination of a quali- 
fied plan incident to a merger or other 
reorganization. Although the original 
House bill sought to clarify this prob- 
lem, Section 402(e) as enacted gives 
only very limited relief applicable to 
plan terniinations occurring in 1954, 
The Glinske! and Miller? cases, which 
reached contrary results on_ slightly 
different facts, are still the only avail- 
able judicial guideposts. The proposed 
regulations issued on September 1. 
1955, are completely silent on whether 
service is terminated by a merger or 
reorganization where the employee con- 
tinues to work in the same job for the 
successor company. It is entirely prob- 
able that the Service will contend that 
lump-sum distributions on termination 
of the predecessor company’s pension 
or profit-sharing plan are not entitled 
to capital gains treatment because the 
employees did not in fact terminate 
service. 


Other Changes 


Among the other changes effected by 
the 1954 Code, the following might be 
briefly noted: 


1. Foreign trusts—those organized 
and operated outside the United States 
—may no longer qualify even if they 
agree not to invest in United States se- 
curities. But now, if they would qualify 
were they a domestic trust, the de- 
ductibility of the employer’s contribu- 
tions and the taxability of the employ- 
ee’s benefits will be determined under 
the rule applicable to qualified domestic 
plans. 


2. Profit-sharing plans of an affili- 
ated group may now include the em- 


117 TC 562. 
222 TC 293. 
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ployees of one or more loss companies 
without jeopardizing the qualified status 
of the plan and the profit companies 
can contribute on behalf of the loss 
companies. No allocation of such con- 
tributions is necessary if a consolidated 
return is filed for the group. 


3. A qualified trust must under both 
the old and the new law notify the 
Commissioner when trust funds are in- 
vested in securities of the employer. On 
distribution of such securities to a plan 
beneficiary, unrealized appreciation is 
not subject to tax. Section 421(d) 
broadened the definition of employer 
securities to include securities of any 
corporation in an unbroken chain where 
there is at least 50 per cent stock 
ownership. The more than 50 per cent 
provision of the old law excluded the 
subsidiary corporation owned equally 
by two parents, which is common in 
the oil and some other industries. 


4. A new life expectancy rule has 
been substituted for the old 3 per cent 
rule in taxing annuities paid under 
these plans. The definition of annuity 
Section 72 now covers periodic pay- 
ments as well as payments for life. 


5. It is now clear under Section 381 
(c)(11) that a successor corporation 
in a nondivisive reorganization gets the 
benefit of any carry-overs of any pre- 
decessor companies. 


6. An accrual-basis employer may 
now make a deductible contribution to 
a qualified plan on or before the due 
date of the employer’s Federal income 
tax return, including any extensions 
thereof. 


Service Rulings 


The Service has finally accepted the 
courts’ holdings in the Lincoln Electric,* 
Produce Reporter* and Wagner Manu- 
facturing Co.° cases. The proposed reg- 
ulations no longer insist that a quali- 
fied profit-sharing plan must contain a 
definite predetermined formula fixing 
the employer’s contribution so long as 
the plan in operation will not in fact 
discriminate in favor of the highly paid. 
Although the court in the Lincoln Elec- 
tric case approved a plan which con- 
templated only one employer contribu- 
tion instead of a continuing series of 
annual contributions, it is, in my opin- 
ion, doubtful whether the Service would 
approve such a plan today. Disapproval 
might well be based on the ground that 


3190 F. 2d 326. 
4207 F. 2d 586. 
518 TC 657. 





such an arrangement is not a perma- 
nent plan which the regulations con- 
tinue to require. 


The new regulations seem to permit 
some increased recognition of service 
in the allocation formula of profit-shar- 
ing plans and perhaps permit a more 
realistic and less mathematical method 
of determining the permissible integra- 
tion of one or more qualified plans 
with social security. It is not clear 
whether the requirements of old Mime- 
ograph 5717 are still with us. That mi- | 
meograph required elaborate provisions 
in a qualified pension plan restricting 
the benefits that could be paid to the 
25 top employees in the event of termin- 
ation of the plan within ten years of 
its inception. 


In Revenue Ruling 54-398, the Ser- 
vice accepted the holding in the Mel- 
drum & Fewsmith case® that a qualified 
plan need not give the employee the 
unrestricted right to designate his bene- 
ficiary. The Service has not acquiesced 
in the Kintner case‘ holding that service 
as a partner could be recognized in the 
qualified plan adopted by an association 
formed by the former partners. This 
decision opens several interesting pos- 
sibilities for covering partners under 
qualified plans but, so far as I know, 
no one has yet challenged the Service's 
refusal to accept the court’s reasoning. 

Several rather basic legal problems 
still remain unsolved. Thus, in Oregon 
and Washington retirement trusts have 
been specifically exempted from the 
rule against perpetuities, but in Cali- 
fornia the question still remains. Al- 
though Section 28004 of our Corpora- 
tions Code purports to exempt these 
trusts, Section 9 of Article XX of our 
constitution prohibits all perpetuities 
except for eleemosynary purposes. As a 
legal matter, the legislature is without 
power to abridge the constitution, but 
as a practical matter I doubt if there 
is any serious risk that a California 
court would invalidate a retirement trust 
on this ground. Again, in some states 
there is the problem of whether the des- 
ignation of a beneficiary by an em- 
ployee is void as contrary to the stat- 
ute of wills. 


Administrative Matters 


Most important of the matters affect- 
ing administration of these trusts is 
the new tax form 990P which will have 
to be filed for 1954 and all taxable 
years thereafter by the trustee of every 
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qualified trust. November 15, 1955, is 
the due date for filing this year, but in 
the future, it will be May 15th for cal- 
endar-year trusts. The form seems rela- 
tively straightforward and should not 
cause too much difficulty, although it 
will involve substantial additional paper 
work, especially because of the ques- 
tions designed to ferret out information 
about prohibited transactions and un- 
related business income. The detailed 
information with respect to the 25 high- 
est paid employees will have to be filed 
only for the first year after the installa- 
tion or amendment of a plan, instead 
of the first two years as required under 
the old law. 


In 1949, Section 161b was added to 
our Civil Code to protect trustees and 
employers against the adverse claims 
of divorced or separated spouses to 
benefits distributed pursuant to these 
types of plans. The substance of this 
statute has now been adopted in Ari- 
zona, Louisiana, Nevada, New Mexico. 
Texas and Washington. 

In September of this year, the Supe- 
rior Court in San Joaquin County held 
in California Western Siates Life In- 
surance Co. vy. Gibbons that a provision 
in an annuity plan forfeiting a retired 


employee’s annuiiy if he went to work 
for a competitor was void as opposed 
to public policy under Section 16600 of 
our Business and Professions Code. 
These so-called prejudicial employment 
clauses are not uncommon in qualified 
retirement plans and although, in my 
op-nion, the case was incorrectly de- 
cided, it bears watching. In any suit 
by a retired employee whose pension is 
cut off by the operation of such a pre- 
judicial employment clause, the trustee 
alone or jointly with the employer will 
be the defendant. 


Negotiated Plans 


Most unions are currently pressing 
for some form of employer financed 
retirement plan or liberalization of an 
existing plan. Congressional and state 
committees are investigating abuses 
which have occurred in the administra- 
tion of welfare plans and these investi- 
gations typically include retirement 
plans as well. There is little helpful law 
on the subject. The provisions of the 
tax laws were not designed to cover 
negotiated plans and attempts to deal 
with them specifically in the 1954 Code 
were defeated, except for a very nar- 
row provision in Section 404(c) which, 


as far as I can see, applies only to the 
United Mine Workers’ plan. 


One should bear in mind that the 
employer is often acting with a gun 
at his head and once the negotiations 
are concluded he loses interest, leaving 
the administration entirely in the hands 
of the union trustees. This is especially 
true in industry or multi-employer 
plans. If a bank is a trustee, co-trustee 
or custodian of the funds of such a 
plan, it should be exceedingly careful 
to ensure not only that it will be pro- 
tected against legal liability in the 
event of the mismanagement, misuse or 
outright misappropriation of the trust 
funds, but also that it will not be dis- 
credited if the union should be power- 
ful enough to cause the trust funds to 
be invested for some other purpose. I 
have in mind proposals by some unions, 
such as the one recently advanced by 
the ILWU and the C.1.0. auto workers, 
that retirement plan funds should be 
used to finance the construction of low- 
cost housing for the workers participa- 
ting in the plan. In short, in negotiated 
plans, forces are often at work other 
than the employer’s desire to provide 
for the orderly retirement of his em- 
ployees. 





When you are looking for Agency and Investment 
Service, backed by broad business contacts and 
diversified experience—consider this Bank, con- 
veniently located in Chicago. 


We shall be happy to work with you on any 


investment matter. 
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The problem of absorbing the rapidly growing trust business can d ' 
be a painful operation. Trained manpower is scarce; and it’s vic 
high-salaried, if you can get it. Additional investment research is lov 
costly. Expansion of facilities requires more space, more expense. 
But new trust business need not be so painful — and it can be 
profitable — as members of the Studley, Shupert Trust Invest- 
ment Council testify. 
Organized in 1948, this continually expanding group of pro- 
gressive community banks recognizes the wisdom — and economy 19: 
— of obtaining and sharing trust investment data and experience 19! 
through a central “clearing house” . . . and of supplementing 
their Trust Department staffs with “outside” personnel especially fies 
trained in every phase of investment management. * 
Council membership provides trust officers with continuous th 
practical assistance. This includes specific recommendations for tic 
particular accounts, easy-to-interpret reviews of individual secu- me 
rities, and a steadily increasing list of other special services . . . res 
at a reasonable annual cost well within the profit limitations of of 
trust business. sh 
In brief, the Studley, Shupert Trust Investment Council is eh 
designed and managed to permit community banks to grow in bi 
volume without growth in manpower and expensive overhead. ee 
A booklet describing this organization has been prepared for < 
Council members for distribution to their clients and prospects. in 
A copy will be sent you upon request. _ 
of 
STUDLEY, SHUPERT TRUST INVESTMENT COUNCIL ’ 
900 PROVIDENT TRUST BUILDING 
TRUST INVESTMENT 
PHILADELPHIA 3, PA. COUNCIL ch 
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Economy’s BALANCE WHEEL 


The President’s illness and the asso- 
ciated stock market break seem _ sud- 
denly to have focused attention on the 
current business boom, with overtones 
of doubt about its probable stability. 
A review of the factors which bulk 
largest in the trend may be of some 
assistance in gauging prospects for 
the future. 


Gross National Product (GNP). the 
dollar value of all production and ser- 
vices of the nation, has varied as fol- 
lows in the last year: 


Third Quarter Seasonally 
Adjusted Annual Rates 


(Billions of Dollars) 


Gross Personal 
National Consumption Capital Government 
Product Expenditures Investment Purchases 


358.8 237.9 45.9 75.8 
392.2 256.5 60.7 75.5 


1954 __ 
1955 __ 


There was no additional stimulation 
from the government, whose purchases 
in total remained virtually constant. On 
the other hand, both Personal Consump- 
tion Expenditures and capital invest- 
ment gained materially. The latter rep- 
resents construction activities, purchase 
of producers’ durable equipment, and 
shifts in inventories. In the last twelve 
months, new construction gained $3.8 
billion, of which $2 billion was resi- 
dential, and producers’ durable equip- 
ment increased by $3.2 billion. The 
major influence on the total capital 
investment figure, however, was a shift 
in business inventories from a decline 
of $4.9 billion in 1954 to a gain of $3 
billion in 1955, or an over-all increase 
of $7.9 billion. 


As important as are government pur- 
chases and capital investment in the 
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economy, they are greatly overshadowed 
by Personal Consumption Expenditures 
for all types of goods and services by 
the public. A remarkable feature of the 
economy, for a number of years, has 
been the steady year-by-year growth in 
this purchasing power. Amounting to 
about two-thirds of GNP, personal ex- 
penditures act as a huge balance wheel 
in stabilizing the economy. There has 
been no year since World War II ended 
when these expenditures have averaged 
lower than in the previous year. 


Out of a total population of 165.6 
million people in the third quarter of 
1955, 40% constituted the labor force, 
after deducting three million people in 
the armed forces. This labor reserve 
is barely adequate to maintain the pro- 
duction of goods required to furnish 
the nation with its normal needs in the 
form of shelter, food, clothing, trans- 
portation, and so forth. Only 3.2% 
were unemployed in September, 1955. 

Average weekly earnings have grown 
steadily since 1946, from $43.82 to 
$71.86 in September, 1954 and _ to 
$77.90 in September, 1955; in the last 
twelve months the increase was 8.4%. 
With the exception of a minute drop in 
1949 and a 1% decline in 1954, total 
labor income advanced steadily from 
$137.9 billion in 1948 to $202.4 billion 
in August, 1954; there was a further 
gain of $16.2 billion to $218.6 billion 
in the twelve months to August, 1955. 


This steady increment in the wealth 
of the labor force naturally generated 
optimism about the future and induced 
borrowing to acquire additional goods. 
Consumer credit represents a method 
of increasing current purchasing power. 
Much has been written about the sharp 
advance in this financial reserve, which 
has gained $4.9 billion to $33.6 billion 
in the last year. An important omission 
in discussions about consumer credit, 
however, is the fact that repayments 
are rapid. Actually, current repayments 
are running at a rate which would ex- 
tinguish the entire consumer credit in 
a period of twelve months. Thus, cur- 
rent labor income seems fully adequate 
to carry consumer debt. While mort- 
gage debt has also expanded materially. 
there is no immediate burden imposed 
thereby except moderate down pay- 
ments; in most cases the monthly cost 
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of interest and debt amortization merely 
replaces monthly rental. 


The economy appears to be in a 
sound condition and.able to withstand 
shifts in political powers, when, as, and 
if they occur. Such changes may in- 
volve new faces, but all parties will 
want to promote basic national wel- 
fare. The very strong upward drift in 
population, the lack of surplus labor, 
the rising wage trend, and the great 
appetite for new and better things will 
keep Personal Consumption Expendi- 
tures rising. Changes in other sectors 
of GNP can only cause moderate short- 
term ripples in economic welfare. 


MICHAEL S. THOMAS 
R. W. PRESSPRICH & CO. 


BuLLt MARKET OVER? 


As this article is written, at the end 
of October, the Dow Jones industrial 
average is at the 453 level with prices 
declining. An all time high top close of 
487.45 was reached on September 23, 
just prior to President Eisenhower’s 
heart attack. In the next market session, 
following the attack, the industrial aver- 
age closed at 455.56. In two days it 
jumped to 472.61, then, over a two 
weeks period, fell to 438.59 (Oct. 11), 
which is the lowest close registered to 
date. The next two weeks witnessed a 
rally to 460.82 (Oct.24) since which 
time the average has sagged to 453. 


The most logical and comprehensive 
list of reasons for the severe shakeout 
which I have seen appeared in a recent 
issue of U. S. News and World Report. 
In brief these added up to fear of a 
socialistic trend in the event of a change 
in the present administration. Politics 
is an enigma. No one knows how the 
1956 election will come out, but there 
still could be a chance that the Presi- 
dent will run again. If so, he probably 
would win. If he should not win or if 
someone else of the same party should 
run and not win, the socialistic threat 
would be with us. While this latter 
contingency in the opinion of conserva- 
tive economists would not be good, on 
the other hand it carries a threat of a 
form of inflation, the effects of which, 
while not basically good, might not be 
too far different marketwise than that 
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resulting from continuation of the pres- 
ent administration in office. 


If the above premise has any valid- 
ity, then we may not view the political 
angle too seriously but consider the 
stock market from a technical angle. 

Technically, to date the sell-off to 
548.59 has not gone far enough to alter 
the major trend of the bull market. If 














AMERICAN GAS 
AND ELECTRIC COMPANY 


aa 
Common Stock Dividend 


0 A esuler quarterly dividend of fifty 
cents ($.50) per share on the Com- 
| mon capital stock of the Company issued 
and outstending in the hands of the public 
| has been declared payable December 10, | 
| 1955, to the holders of record at the | 
| close of business November 10, 1955. 


W. J. ROSE, Secretary 
October 26, 1955. ( | 



































THE TEXAS COMPANY 
213th 


Consecutive Dividend 


and Extra Dividend 


A regular quarterly dividend of 
ninety cents (90¢) per share and 
an Extra dividend of one dollar 
and ten cents ($1.10) per share 
on the Capital Stock of the Com- 
pany have been declared this day, 
payable on December 10, 1955, to 
stockholders of record at the close 
of business on November 4, 1955. 


The stock transfer books will re- 
main open. 








S. T. CROSSLAND 


Vice President & Treasurer 
October 28, 1955 

















30 ROCKEFELLER 
PLAZA 


NEW YORK 20, 
N.Y. 





The Board of Directors of The 
Flintkote Company has today de- 
clared the following dividends: 

A quarterly dividend of $1.00 per 
share has been declared on the 
$4CumulativePreferredStock 
payable December 15, 1955, to stock- 
holders of record at the close of busi- 
ness December 1, 1955. 

A quarterly dividend of $.60 per 
share has been declared on the 
Common Stock payable Decem- 
ber 10, 1955, to stockholders of 
record at the close of business 
November 16, 1955. 

A special stock dividend, payable 
in Common Stcck of the Com- 
pany, at the rate of 1 share of 
Common Stock for each 20 
shares outstanding, payable Decem- 
ber 17, 1955, to common.  stock- 
holders of record at the close of 
business November 16, 1955. 

CLIFTON W. GREGG, 
Vice-President and Treasurer 
November 2, 1955 
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the industrial average should react more 
than 2/3 of the gain from the January 
1955 low to the September 1955 high— 
i.e. close at 421 or lower—a signal 
would be given that the market should 
sell eventually still lower. This could 
mean a probable extended down trend 
and a minor, if not major, bear market. 


The market is now showing signs of 
heading for a test of the October 11 
low (438.59). This test of course must 
fail if the industrial average is to pro- 
ceed down towards the 421 level. It 
is my belief that this test should not 
fail and that the decline should termi- 
nate somewhere above 438.59—possibly 
in the 440-445 area. If successful and 
438.59 is not penetrated downside, the 
ensuing rally could carry well above 
the immediately previous top of 460.82. 


It is foolish and impossible to try to 
predict precise market moves. If the 
test is successful, let us say that the 
industrial average could start an irreg- 
ular upward climb with the first im- 
portant top to surpass at 460.82 and 
the next at 472.61. If the latter point is 
to be approached or penetrated it could 
hardly happen before the closing days 
of the year, and in this case the chances 
would be good that early in 1956 the 
September 23 high of 487.45 should 


also be bettered. 
WaLpo M. ALLEN 
MITCHELL, HUTCHINS & CO. 


Bonpb OUTLOOK STEADY 


Bond markets, as represented by bet- 
ter credit risks, continued to improve 
over the last half of October. Improve- 
ment, however, has been only modest 
and it seems a little early to state that 
a definite base has been established and 
markets are on firm ground. Psycholo- 
gically there has been a change, caused 
in the main by the action of the equity 
market, where investor confidence has 
been somewhat shaken. While early 
fears may prove to be unfounded, still 
it would be only normal to expect firm- 
ness in the bond market during a period 
of uncertainty or in anticipation of a 
let-down in general business activity. 


Possible changes in economic and 
political conditions are only conjectures. 
If one were to examine the philosophy 
of the Eisenhower administration he 
might reach the conclusion that there 
should be no material changes. In a re- 
cent speech in California, Gabriel 
Hauge, one of the President’s admini- 
strative assistants, outlined the conserv- 
ative policies of the administration. On 





the subject of the economy he stated in 
part that the Eisenhower conservative 
“rejects the doctrine that we must have 
a continuous cheapening of the people’s 
money to keep the economy moving 
upward in a perpetual boom” and “the 
subsequent vigorous expansion has been 
moderated by monetary and _ fiscal 
measures.” He also said that “the Gov- 
ernment should attempt to influence the 
economic weather but not to ration 








COMMON STOCK 
DIVIDEND 





The Board of Directors of Central 
and South West Corporation at its 
meeting held on Oct. 17, 1955, 
declared a regular quarterly divi- 
dend of thirty-five cents ($.35) 
per share on the Corporation’s 
Common Stock. This dividend is 
payable Nov. 30, 1955, to stock- 
holders of record Oct. 31, 1955. 


LEROY J. SCHEUERMAN, 
Secretary 


CENTRAL AND SOUTH WEST 
CORPORATION 


Wilmington, Delaware 














Union CarBIDE 


AND CARBON CORPORATION 


UCC) 


New York, October 24, 1955—the 
Board of Directors of Union Carbide 
and Carbon Corporation has today 
declared a quarterly dividend of 75¢ 
per share and a SPECIAL DIVI- 
DEND of 50¢ per share, total $1.25 
per share, on the outstanding capital 
stock of the Corporation, payable 
December 1, 1955 to stockholders of 
record November 4, 1955. The last 
dividend was 75¢ per share paid 
September 1, 1955. 

Payment of this dividend on 
December Ist will make a total of 
$3.00 per share paid in 1955. This 
compares with a total of $2.50 per 
share paid in 1954. 


KENNETH H. HANNAN 
Vice-President 





























SOUTHERN 
NATURAL GAS 
COMPANY 


Birmingham, Alabama 


Common Stock Dividend No. 67 ! 


A regular quarterly divi- 
dend of 45 cents per share 
has been declared on the 
Common Stock of Southern 
Natural Gas Company, pay- 
able December 13, 1955 to 
stockholders of record at the 
close of business on Novem- 
ber 30, 1955. 


H. D. McHENRY, 
Vice President and Secretary. 


Dated: October 8, 1955 
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raindrops,” and cited the “greatest con- 
tribution to business confidence — his 
iron refusal to play politics with the 
people’s prosperity.” 

It is the writer’s opinion that investor 
confidence will return, perhaps not to 
the exuberant stages of early summer, 
but firm in the belief that the policies 
of the administration are well founded, 








American-Standard 


PREFERRED DIVIDEND 
COMMON DIVIDEND 
A quarterly dividend of $1.75 per share 
on the Preferred Stock has been de- 
clared, payable December 1, 1955 to 
stockholders of record at the close of 
business on November 23, 1955. 

A quarterly dividend of 35 cents per 
share on the Common Stock has been 
declared, payable December 15, 1955 
to stockholders of record at the close 
of business on November 23, 1955. 


AMERICAN RADIATOR & STANDARD 
SANITARY CORPORATION 


FRANK J. BERBERICH 
Secretary 














1B Mi Internationa BUSINESS 
@ | MACHINES CORPORATION 


590 Madison Ave., New York 22 


The 163rd Consecutive 
Quarterly Dividend 


The Board of Directors of this Corporation has 
this day declared a Quarterly Cash Dividend of 
$1.00 per share, payable December 10, 1955, to 
stockholders of record at the close of business on 
November 18, 1955. Transfer books will not be 
closed. Checks prepared on IBM Accounting 
Machines will be mailed. 

A. L. WILLIAMS, Executive Vice Pres. & 


Treasurer October 25, 1955 


IB INTERNATIONAL BUSINESS 
4 MACHINES CORPORATION 


. 590 Madison Ave., New York 22 


The Board of Directors of this Corporation has 
this day declared a stock dividend at the rate of 
two and one-half shares for each 100 shares held, 
to be issued January 27, 1956, or as soon there- 
after as practicable, to stockholders of record at 
the close of business on January 4, 1956. Trans- 
fer books will not be closed. 

A. L. WILLIAMS, Executive Vice Pres. & 


Treasurer October 25, 1955 
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The following dividends have 
been declared on the Com- 
mon Stock of Allied Chemical 
& Dye Corporation: 
Quarterly dividend No. 139 
of $.75 per share, payable 
December 9, 1955, to com- 
mon stockholders of record 
at the close of business No- 
vember 10, 1955. 

Special stock dividend at 
the rate of one share of com- 
mon stock for each twenty 
shares of common stock 
outstanding, payable De- 
cember 15, 1955, to com- 
mon stockholders of record 
at the close of business 
November 10, 1955. 


R. F. HANSEN, Secretary 
October 25, 1955. 
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and with realization that the admini- 
stration is a team rather than a one- 
man organization. 


Taking this viewpoint, the outlook 
for the bond markets will depend en- 
tirely on how long business activity will 
continue the accompanying strain on 
credit. If continued at present levels, 
one should expect money rates to be 
firm with little or no change until some 
time next year. It would be only nat- 
ural, however, to expect some letdown 
in the demand for money after the 
seasonal peak is passed. The recent rise 
in the prime rate from 314% to 314% 
should not be taken as permanent, or 
one likely to last for a great length of 
lime, and rising yields in Treasury 
bills and other short paper could be 
temporary. The fact that the Federal 
Reserve did not raise the discount rate 
after the bill rate crossed the discount 
rate indicates that they did not imme- 
diately regard the situation as being ex- 
tremely acute, although, if the 90 day 
rate should continue to rise, such ac- 
tion would be justified. 


The market for Government obliga- 
tions, while somewhat stronger in the 
long-end, may continue irregular in 
the short-end. The long-term 314’s and 
3’s may continue to move contrarily, 
mainly because of limited supply, as 
well as anticipation by long-term in- 
vestors of somewhat easier money in 
the future. Short-term issues will fol- 
low the course of the money market 
but may continue to be easier some 
time after general money rates have 
changed. It will take time for banks and 
others who normally invest in this end 
of the market to accumulate funds suff- 
cient to influence the markets. 


Tax-exempt bonds have recovered 
considerably from the lows established 
in August. There seems to be consid- 
erably more confidence that yields are 
realistic and prices on longer-term is- 
sues may be modestly firm, although 
further strength may be temporarily 
halted because of sizable new offerings, 
especially revenue obligations. Medium 
maturities are relatively much cheaper 
and may remain so for some little 
while. Contrary to public belief, there 
is no fixed relationship between yields 
on medium and longer maturities. Each 
has its own market and prices could 
be independent as business conditions 
and the source of money are the major 
factors. Sometime in the not too distant 
future the present discrepancies in yields 
may be adjusted. Trustees who are a 
little skeptical about the immediate fu- 


ture might wisely consider purchase of 
five to ten year maturities of better 
grade names at present levels. 
Corporates have also been a little 
firmer and the new prime rate has not 
materially affected the long-term mar- 
ket. The new issue market has profited 
by scanty offerings and recent issues 
were favorably received mainly because 
pension and state funds had accumulated 
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SOCONY MOBIL 
OIL COMPANY, INC. 
Dividend No. 179 








The Board of Directors on Octo- 
ber 25, 1955, declared a quar- 
terly dividend of 50¢ per share 
and an extra dividend of 50¢ 
per share on the outstanding 
capital stock of this Company, 
payable December 10, 1955, to 
stockholders of record at the 
close of business November 4, 
1955, 


- . W.D. Bicxnan, Secretary 























Southern California 
Edison Company 


DIVIDENDS 


The Board of Directors has 
authorized the payment of the 
following quarterly dividends: 


CUMULATIVE PREFERRED STOCK, 
4.08% SERIES 

Dividend No. 23 

25/2 cents per share. 


CUMULATIVE PREFERRED STOCK, 
4.88% SERIES 

Dividend No. 32 

30'/2 cents per share. 


The above dividends are pay- 
able November 30, 1955, to 
stockholders of record Novem- 
ber 5. Checks will be mailed 
from the Company's office in 
Los Angeles, November 30. 


P, C, HALE, Treasurer 


October 21, 1955 
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¢onsiderable monies. Such investors 
cannot time their investments because 
they normally must be fully invested. 
Better rated issues may outperform 
border-line credits, consequently prices 
may be somewhat distorted. Because of 
the type of buyer no correlation can be 
taken of proper yield spreads accord- 
ing to quality ratings. The corporate 
market could be extremely selective, 
hence considerable caution should be 
exercised by investors in this segment. 


The writer is of the opinion that, 
temporarily at least, bond markets in 
general are paying little attention to 
the money market. In view of this, price 
advances from: the end-of-October levels 
might be unwarranted. A _ sidewise 
movement over the balance of the year 
would seem to be, at best, the most 
logical expectation. 


Joun P. GOoURVILLE 


PAINE, WEBBER, JACKSON & 
CURTIS 


A A A 


Fulbright Committee Studies 

Institutional Trading as Mutual 

Fund Monthly Sales Reach All- 
Time High 


The Fulbright Committee inquiry 
into stock prices is still very much alive. 
Conferences have been held over the 
last two months with investment com- 
panies, corporate trust departments, 
fire, casualty and life insurance com- 
panies, pension funds and savings banks 
to determine what data might be as- 
sembled to shed light on the part these 
institutions play in making stock prices 





NET PORTFOLIO PURCHASES 


— 116 MUTUAL FUNDS — 


THIRD QUARTER — 1955 
(millions of dollars) 





Last Week 

September’ 

First Last 

July August Sept. 2 Days 3 Days 

Sales of Shares —...______. 96.8 91.2 127.0 11.8 10.7 
Net Sales! 64.0 59.2 91.6 4.7 fr 

less: Cash, Gov’ts. Short- 

Term fonen 20.3 39.5 18.9 — as 
Net Portfolio Purchases __.-- 43.72 19.72 72.72 4.43 1.23 


1Sales less redemptions. 
“Unverified ... 
8N.A.L.C. 


446 Funds, 82142% assets. 


N.A.I.C. quarterly total, $140 million. 





detail their trading data for this aspect 
of the inquiry. 

Meanwhile the investment companies 
through their association have reported 
that sales of mutual fund shares for 
the month of September were at an 
all-time high of $126,970,000. Other in- 
teresting information has also recently 
been made public indicative of invest- 
ment company activity in the stock 
market and thus related to Senator 
Fulbright’s problem. During the severe 
decline in the stock market on Septem- 
ber 26 and 27, 46 mutual funds, whose 
assets represented 8214 per cent of 
N.A.I.C. membership, purchased on 
balance $4.4 million of securities (ex- 
clusive of governments) for portfolios. 
This was slightly less than the net 
amount of new money received from 
investors by the mutuals during these 
two days. 


The information for the last week of 
September and the entire month, as 
well as the prior two months of the 
third quarter, follow. Total security 
purchases include corporate bonds and 
preferreds—which were higher than 
usual during the last quarter—but are 
not segregated by the Association. 
Monthly security purchases in relation 
to each other (not published by the 
Association) are subject to some error, 
especially in September when cash was 
used for a large capital gains distribu- 
tion. However the total, adjusting for 
short-term bonds, parallels the quarter- 
ly total as given by the N.A.I.C. 


An even more interesting set of fig- 
ures which compares mutual fund 
transactions( in individual stocks) with 
market activity results from a_ recent 


(Continued on page 940) 





Stocks of the Dow-Jones Industrial Average; 


Share Purchases and Sales, 


Jan. 1, 1954-June 30, 1955 


Total Volume on New York Stock Exchange—Total Shares Purchased 
and Sold by a Group of 64 Closed and Open-End Investment Companies 
Representing 70.8% of That Industry's Assets 





Total 








> Investment 
what they are. As presently determined, Volume plotal Share Investment Co. Total Share Co. Sales 
a : ‘ : 7 on urchases by Purchases Volume ales by 64 Volume as 
information will be gathered particular NYSE 64 Investment as % of Total _Investment of Total 
ly i: been greae—the monthly trading 18 Months Companies NYSE Volume Companies NYSE Volume 
oe ; 7 Allied Chemical 777,300 50,700 6.5 22,500 9 
activity ° common a and the American Can 1731300 30100 To am -_ 
) : ities owned. m. Smelting efining s 55,900 Fi 32,000 1.8 
a ghee Sn 1 ns ae 
mr . ican acco ‘ 3 4 Bi 
The mutual funds furnished a great Bethlehem Steel 3661 600 208°150 ye! ny 7 
3 : a. tysler Corp. ,500 228,500 3.2 : . 
amount of information to the png Corn Products Refining 1 188,500 26,900 5.5 78,300 9 
‘ . . u Pon 100 8,600 06 26,900 2.0 
tee in the hearings last Spring so the Eastman Kodak 1'256,400 31,000 2.5 21/320 1.7 
Committee representatives in turn have General Electric 8,363,100 16,000 0.2 435,400 5.2 
: P General Foods 495,000 68,700 13.9 65,900 13.3 
apparently spent much time with them General Motors 5,481,800 462,135 8.4 3/800 0.1 
: 7 § Goodyear T. & R. 1,034/200 80,935 78 63,744 6.2 
in preparation for the second phase of International Harvester 2'917,000 127,200 44 146,800 5.0 
: 1 International Nickel 1:400;400 27,300 1.9 128'500 9.2 
the study which may or may not result Johns Manville 3 703,600 19,900 26 63,800 8.4 
‘ J : oew’s 10,500 03 54,100 1.4 
in further hearings early next Spring. Natl Distillers 2,617,800 7/200 03 51/500 2.0 
° ee at’l. 
Over-all monthly stock trading activity Procter a Gamble 444,000 yy a2 iv'oee 7 
. . : ‘ ears Roebuc 14,600 15 22'793 2.4 
will be furnished as well as month by Standard oi (Cal) 183,300 148'175 82 25'600 14 
: : +17 andard Oil (N. J. ,245, 215,892 5.1 34,644 0.8 
month i peeeys : hae ng Texas Co. 1308 000 94,700 73 45,500 35 
ities whic is nion Carbide i i 3.9 69,900 4.0 
group of equities which has been nar United Aircraft 1'683'800 80/500 48 132'900 79 
rowed down to twenty-five. Monthly = Eo, = tae 
. . inghouse Elec. 251, ; ! i : 
data will cover the period from Janu- Woolwort 2,095,700 30,000 1.4 135,000 6.4 





ary 1, 1953 through October 31, 1955. 
Approximately two dozen of the largest 
open-end investment companies along 
with other institutional investors will 


Note: 1. Adjusted for stock splits where occurring. 

2. Many issues listed on the New York Stock Exchange are traded on other exchanges and over-the- 
counter markets. While purchases and sales of these securities are made in other markets, 
—— in the above issues have been assumed to have taken place on the New York Stock 

xchange. 


Source: Based on quarterly studies of portfolio transactions by Henry Ansbacher Long. 
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Private Placement of 
Corporate Issues 














These Notes have not been and are not being offered to the public, 
This announcement appears as a matter of record only. 


$12,000,000 
General Finance Corporation 


Ten Year 312% Promissory Notes 
due June 15, 1965 | : 
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These Debentures have not been and are not being offered to the public, 
This announcement appears as @ matter of record only. 


| Associates Iny 
s estm 
$38,500,000 ent Company 


$25,000,000 3 





“%% Promissory Notes due February 15, 1970 


The Western Union Telegraph Company 


Twenty-five Year 414% Debentures, Series 1 
due June 1, 1980 


$12,000,000 334% Subordinated Notes due October 1, 1968 
, 


Direct placement of the above Notes has been negotiated 
by the undersigned at 1 











Direct placement of the above Debentures has been negotiated by the undersigned. | 00 

Bs 

SALOMON Bros. & HUTZLER SALOMON Bros. & HUTZLER | i 

_— SIXTY WALL STREET. NEW YORK 5, N.Y. : 




















SALOMON BROS. & HUTZLER 


Dealers and Underwriters of High-Grade Securities 
Members New York Stock Exchange 


SIXTY WALL STREET, NEW YORK 5, N. Y. 


BOSTON PHILADELPHIA CLEVELAND CHICAGO 
SAN FRANCISCO DALLAS West PALM BEACH 
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Evectric Utitirres PopuLar IN 
EXPANDING INSTITUTIONAL MARKETS 


The swing toward institutional in- 
vestment over the past generation 
shows every indication of gaining even 
greater momentum in the coming dec- 
ade unless prophecies of the economic 
soothsayers that 1965 will see a popu- 
lation of 190 million in the United 
States producing and consuming a 
whopping Gross National Product of 
around $500 billion are far from the 
mark. During the past month two well- 
informed authorities developed some 
interesting figures on the subject which 
merit comment in this column. 


In mid-October, G. Keith Funston 
told the American Life Convention in 
Chicago that a New York Stock Ex- 
change survey now in process showed 
indicated equity holdings of around 
$32 billion at the end of 1954 by “fi- 
nancial institutions,” defined as_ life, 
fire and casualty insurance companies, 
pension funds, charitable and educa- 
tional groups, savings banks and _ in- 
vestment companies. In addition, per- 
sonal trust fund stockholdings admin- 
istered by banks were placed at $37 
billion; adding to this largest single 
group the pension fund total of some 
$3.5 billion included in the first list, 
one finds that the trustee market for 
stocks now exceeds $40 billion, a fig- 
ure very close to, but slightly below, 
estimates previously prepared by TRUSTS 
AND ESTATES. 


Mr. Funston conjectured that some 
$80 billion of equity money would be 
needed in this ten year period to sup- 
port the expanded national economy. 
Of this amount, he looked for about 
two fifths to come from the first group 
mentioned above, thereby raising their 
total to around $60 billion, nearly twice 
the present figure. In the pension fund 
area alone he mentioned an equity 
participation of perhaps $17 billion, a 
five-fold increase from today’s $3.5 
billion. He made no estimate of growth 
in personal trust accounts but it is rea- 
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sonable to believe that this sector will 
also register marked gains commensur- 
ate with or even superior to those of 
recent years as trust institutions merch- 
andise their services more aggressively 
and the advantages of continuing trus- 
tee management become more widely 
known. A very large chunk of equity 
capital will still be needed from indi- 
viduals, however, and Mr. Funston 
again spelled out the desirability of re- 
moving taxation road blocks to en- 
courage their participation. 


Less enthusiastic viewers of the pic- 
ture may observe that ten years is a 
long way to look ahead and that lots 
of things could happen to upset the 
timing needed to arrive at such im- 
pressive figures. If business fails to 
hold today’s spanking pace or rise to 
even higher plateaus, it is not certain 
that institutional money will continue 
to go into equities at the same rate as 
in the recent past. Reduced industrial 
activity might reduce the flow of money 
into pension funds and less assurance 
of dividend stability could divert a 
larger portion of institutional money 
into the fixed income field. Also, as 
pointed out in an article in this issue 
by Roger F. Murray of Bankers Trust 
Co., (see page 943) it is risky to 
project future pension fund common 
stock purchases on the basis of a trend 
established by estimates of their 1954 
purchases, because a large number of 
plans has been amended in recent years 
to permit stock inclusion, hence the 
percentage of equity commitments has 
been greater than normal to “catch up” 
and raise the percentage composition 
toward the permissive ratio. Neverthe- 
less, there can be little doubt that a 
tremendous overall expansion in insti- 
tutional fund totals lies ahead, even 
though one may disagree with the 
numbers which Mr. Funston has pulled 
from the hat. 


One week later, Theron W. Locke, 
public utility research specialist of 


Goodbody & Co., members of the New 


York Stock Exchange, told electric util- 
ity executives at the Association of Edi- 
son Illuminating Companies meeting at 
White Sulphur Springs that approxi- 
mately two fifths of equity holdings in 
the industry appeared to be in the 
hands of institutional holders of one 
type or another. Due to company vari- 
ations in stockholder classification, Mr. 
Locke classified as “institutional” all 
stocks not held by individuals or in 
“street name.” His statement is based 
upon returns from 80 of 110 companies 
surveyed and shows a range from 71.- 
02% to 5.78%, with an average of 
41.7%. The 80 companies have approx- 
imately 350 million common shares 
outstanding, therefore there are around 
146 million shares which fall into the 
above group. Two companies reported 
non-individual holders above 70%, 6 
over 60°, 17 between 50-60%, 11 from 
40-50%, 9 between 30-40%. and 9 
from 20-30%, with the balance under 
20%. 


Mr. Locke’s study covers a_repre- 
sentative section of this fast-growing in- 
dustry and therefore tells a story with 
very real significance both for industry 
executives and for students of institu- 
tional investment trends as well. The 
preferred position which these compan- 
ies have occupied with a large number 
of important institutional buyers and 
professional fund managers over the 
last decade has been no secret but these 
figures serve to nail it down quite defi- 
nitely. Not only are these holders de- 
serving of management's special atten- 
tion today but the speaker prophesied 
that “as time goes on, the institutional 
holders combined are likely to own 
more than half of the total shares out- 
standing of those utility stocks that have 
a good degree of institutional accept- 
ance.” Citing industry projections of 
doubled generating capacity in_ the 
1955-65 decade and another redoubling 
by 1975, Mr. Locke pointed out that 
this expansion would require “huge” 
cash sales of common stocks, in spite 
of the fact that retained earnings will 
probably rise sharply through use of 
new optional depreciation schedules. 
Much of this large increase in common 
share capitalization will likewise move 
into institutional channels and be put 
away “for keeps,” an observation which, 
in Mr. Locke’s opinion, also applies to 
current holdings. 


TrusTEES WatcH Stock PosItTIONs 


The special nature of their responsi- 
bility to the beneficial owners of the 


TRUSTS AND EsTATES 











il- 
li- 


at 


in 
he 
ne 
ri- 
[r. 
all 


ed 


ies 


ym 


ler 


pn- 


nal 
wn 
ut- 
ive 


pt- 


the 
ng 
nat 
re 
ite 


vill 


es. 
jon 
yve 
out 


ch, 


\si- 


the 








funds which they manage has invested 
trustees over the years with an aura of 
conservatism. This widespread recogni- 
tion of the necessity of adherence to 
sound investment principles has re- 
sulted in growing interest in their over- 
all thinking as reflected in portfolio 
percentage composition, current atti- 
tude toward the various sectors of the 
markets and individual security selec- 
tions. Even though non-trustee investors 
operate free from such limiting factors 
as confront the trustee, they find inter- 
est in comparing and checking against 
the latter’s appraisal of the investment 
markets and never more than in mo- 
of unsettlement such as have 
ruled since the end of September. 


At the October New York State 
Trust Division Conference, Paul J. 
Wren, vice president of Old Colony 
Trust Co., Boston, sounded a note of 
stock market caution to trustees, re- 
ported in this issue at page 958. His 
remarks are noted here because, al- 
though trustees are not always secretive 
about investment policies, they tend to 
perform their duties without publicity 
and it is usually only in such group 
meetings that an inkling of their cur- 
rent attitude appears. Mr. Wren _ re- 
marked that the two principal reasons 
for equity participation for trust ac- 
count were larger income and a partial 
hedge against inflation. The first, he 
said, has been weakened by the market 
rise to high levels and the second largely 
nullified by Administration policies. Add 
to these considerations the unknowns of 
recent market upsets and the trustee has 
reason to scrutinize carefully new com- 
mitments or existing lop-sided stock 
positions. It should be stressed that Mr. 
Wren sounded no call for withdrawal 
from stocks but rather for emphasis 
upon reasoned participation in top- 
quality situations only. 


ments 


Prior to delivery of Mr. Wren’s re- 


views of leading trust investment offi- 
cers representing non-metropolitan in- 
stitutions across the State, as well as 
from the large New York City banks. 
While admitting that the present and 
intermediate term stock market outlook 
has been muddied by developments, the 
consensus was that the favorable long- 
range outlook remains unaltered. As 
phrased by one investment man, “be- 
fore September 26th stocks were selling 
at prices based upon overoptimism, now 
they are back to appraisals based upon 
optimism alone.” 


It may be indicative of trustee con- 
servatism, also, that the previously re- 
leased data on the two day June survey 
made by the New York Stock Exchange 
showed that individual trust accounts 
on those days were slightly on the 
selling side. Whether this has meaning 
or is fortuitous is uncertain but from 
many contacts with trust sources it has 
been known that-the trend over the past 
year has been toward trimming down 
personal accounts where the continuing 
market spiral had thrown the equity 
position out of balance with the fixed- 
income section or where individual 
stocks appeared patently overpriced. 
Trustmen usually proceed upon the 
assumption that accounts are best kept 
in such balance that they are as im- 
mune as possible to drastic shrinkage in 
market value through such sudden psy- 
chological crises as occurred on Sep- 
tember 26th. Hence, trustee readjust- 
ments are made when markets are 
steady and not under the pressure of 
necessity in disorganized moments. 


Fruits oF OUTSTANDING MANAGEMENT 


The Harvard University Endowment 
Fund is by far the largest educational 
fund but the continuing interest in its 
annual reports on the part of both stu- 
dents and practitioners of the invest- 
ment arts stems from the outstanding 
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come and capital appreciation. From 
the study of the Fund’s latest report 
for the fiscal year ended June 30, 1955, 
prepared annually as its contribution to 
investment knowledge by The Putnam 
Management Company of Boston, it is 
apparent that Mr. Paul C. Cabot and 
his staff have again turned in a fine 
performance, with an increase of $77 
million during the year to a new high 
record valuation, at market, of $442 
million. Rate of return rose sharply to 
3.46% as compared with 5.09% in 
1954. Of this income, the University re- 
ceives 5°, while the balance is retained 
each year. Some measure of the achieve- 
ment of the last seven years is found 
in the following facts: the Fund has 
more than doubled in size; although 
$65 million new money has been re- 
ceived, capital appreciation totals $171 
million to bring the gross increase to 
$236 million; and unrealized appreci- 
ation in the Fund now stands at $147 
million. 


In overall composition, as compared 
with the previous report, cash and U. S. 
Governments were slightly down, as 
well as other bonds. Preferred stocks, 
with continuing accent upon convertible 
and sinking fund issues, were reduced 
a bit but both this section and the bond 
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division have fared well in performance 
marketwise. Common stocks rose to 
57.4% against 51.4% one year earlier, 
although the study reports that this 
responds primarily to market apprecia- 
tion, with new money going largely into 
bonds and preferreds. The bond section 
increased Canadian corporates, reduced 
utilities and picked up some new con- 
vertibles, while shortening the overall 
maturity position, with 55.4% of all 
bonds due beyond 5 years against 58.3% 
the year before. 


Outstandingly successful common 
stock selection has built up more than 
$142 million in unrealized appreciation 
by concentration in these three groups 
in order of importance, public utilities, 
oils and insurance companies, which to- 
gether make up nearly two thirds of 
the stock position. Bank stocks have 
been reduced in general. Steel company 
positions were increased, also oils, and 
buildups are noted in miscellaneous in- 
dustrials while, at the same time, some 
top blue chips were cut back, presum- 
ably due to suspicions of at least tempo- 
rary overvaluation. 


Following is a list of the twelve 
largest holdings of common stocks with 
their market valuation at report date: 








IN KANSAS CITY 
IT’S CITY NATIONAL 


. complete banking and fiduciary 
facilities 


... over 30 years successful trust 
operations 


... Capital funds over $13,000,000 





10th & Grand 
Kensas City 41,Mo. 


Member Federal Deposit Insurance Corporation 











940 


Standard Oil Co. (NJ.) __.... $11,754,000 
Bo Oe wee 9,132,000 
Seaboard Airline R. R. 7,320,000 
American Tel. & Tel. Co. _... 7,011,000 
General Electric _.......... 6,860,000 
General Motors =... ._____.. 6,182,000 
B. F. Goodrich Co. _.......... 6,144,000 
International Paper Co. __. 5,562,000 
Travelers Insurance Co. __..... 5,020,000 
Union Electric of Missouri _. 4,914,000 
Weyerhaeuser Timber Co. _.. 2,509,000 
Kennecott Copper Co. 2,053,000 


#Includes Christiana Securities Co. 
A A <A 


Energy Fund, Inc. 
Offered to Public 


Energy Fund, Inc., a mutual fund with 
the primary objective of obtaining long- 
term capital appreciation, has been made 
available to the general public. Ralph 
FE. Samuel is president and the New 
York Stock Exchange firm bearing his 
name will serve as investment adviser 
of this most recent open-end investment 
company to be offered without sales 
commission. 


The fund’s shares are redeemable at 
99% of their asset value. It intends io 
invest in the various fields of energy, 
rather than to confine itself exclusively 
to any one of them. As advances are 
made in nuclear and solar energy, 
greater concentration in these fields may 
be sought by the fund. With assets cur- 
rently approximating one million dol- 
lars, 30% of its portfolio is invested 
in oil and gas issues, 15% in one utility 
— Florida Power and Light, another 
30% in manufacturers of competent 
products for the handling and measuring 
of energy and energy fuels and a little 
over 20% in energy “materials,” in- 
cluding Foote Mineral, Gunnar Mines, 
Lindsay Chemical and Magma Copper. 


A A A 


@ Of the 1,342 bank newspaper ads from 
all over the nation which G. Edwin Hem- 
ming summarized in the September Bank- 
ing, the top three subjects were Savings 
(242), Checking (167) and Trust (144). 


PORTFOLIO BREAKDOWN 
(Continued from page 936) 


study of the N.A.I.C. based on the reg- 
ular quarterly portfolio analysis by 
Henry Ansbacher Long. Illustrative of 
the broad diversity in purchases and 
sales, for the 18 months ending June 30, 
1955, in the 30 issues comprising the 
Dow-Jones Industrial Average, 15 is- 
sues were bought on balance and 15 
issues were sold. The investment com- 
pany percentage of total market volume 
in these issues for the 18 months was 
small, ranging from 13.9% of purchases 
of General Foods stock to less than 1% 
of purchases in American Tobacco, 
duPont, General Electric, Loew’s and 
National Distillers. Sales ranged from 
13% of total trading for General Foods 
to less than 1% of A.T.&T., General 
Motors, National Steel, Standard Oil 
(N.J.) and U. S. Steel. 


A A A 


New Common Trust Funds 


The Royal Trust Co., Toronto has 
established a restricted common trust 


fund. The Plan was approved on August 
22, 1955. 


The First National Bank, Mobile, 
established a legal common trust fund on 


June 1, 1955. 


First National Bank, Colorado 
Springs, established a discretionary 
common trust fund on Nov. 1, 1955. 


A A A 
MUTUAL FUND INDEX CORRECTION 


At page 887 of the October issue, in 
Cols. 6 & 7 (Low-High) the first figures 
in Balanced Fund group should appear 
as the last figures representing the 
“Average: Balanced Funds.” Other fig- 
ures in these columns should be moved 
up one line. Thus the “High” for Ameri- 
can Business Shares should be 175.8 and 
for Wisconsin Fund, 306.8. 
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light of the individual companies’ investment policies and objectives 29, 1954 appear in the November 1954 issue and current income returns 
sad the characterintcs and qualities of the investments of these companies. a = eh enn 
Reference should be made to the introduc- | I] 6 7 16 17 18 19 ” 
tory article in July 1949 issue, outlining pur- || 12/31/35 12/30/39 to 10/31/55 Last 12 mo. Div. %| Prin. Less | 5-Yr. Avg. 
poses of oe = se amt in | 10/31/55 ‘3 Net Cum. Cap. | Net Invest. 
selecting stock and cost-of-living averages, — . | Distr. (Bid 
periods and in interpretation of data. | Principal Pi Principal — B oe Income % 
BALANCED FUNDS 
American Business Shares — 65.0 175.8 4172.8 3.33 9.98 ¥116.7 3.48 
Axe-Houghton Fund “A” — 71.4 268.4 259.9 2.38 3.98 199.0 2.85 
Axe-Houghton Fund “B” a 88.1 301.1 +287.7 2.96 3.38 +223.1 3.66 
Boston Fund 103.1 60.2 234.6 $222.5 2.73 1.92 $183.7 3.32 
Commonwealth Investment 106.3 73.5 288.0 275.3 3.01 1.66 232.3 3.65 
Dreyfus Fund**** (c) _. sit ome 276.2 4251.4 2.18 5.04 $222.8 3.28 @ 
Eaton & Howard Balanced 114.5 73.6 252.1 242.2 2.84 1.83 215.8 3.48 
Fully Administered Fund (Group Securities) —~ eis 69.4 186.0 178.8 3.18 1.31 149.2 3.32 
General Investors Trust 110.0 65.2 180.0 172.5 3.31 3.05 137.5 4.21 
Investors Mutual = 73.5 210.1 200.1 3.36 1.64 166.4 3.91 e 
Johnston Mutual Fund -- — 259.5 248.2 3.05 1.93 228.5 3.76 @ 
Nation-wide Securities** 102.6 59.6 174.3 170.2 3.28 3.33 135.9 3.97 
George Putnam Fund __. — 69.2 208.9 197.9 2.80 2.24 167.2 3.66 
ScadGer Steweas 6 Clark 97.4 80.9 204.1 195.4 2.97 1.96 167.7 3.22 
Wellington Fund 105.2 75.0 217.7 209.7 2.92 2.25 166.3 3.45 
Whitehall Fund _. —_— oe 264.8 255.1 | 3.38 4.48 223.9 3.81 e 
Wisconsin Fund, Inc.*** = 65.1 306.8 4291.3 | 3.04 2.53 7215.9 3.32 
AVERAGE: BALANCED FUNDS __..-_ < 105.6 70.8 231.4 221.2 2.98 3.12 173.9 3.56 
STOCK FUNDS 
Affiliated Fund* ** — 50.2 246.9 238.4 3.55 4.48 152.8 4.16 
Broad Street Investing Corp. 109.9 60.1 305.5 289.4 3.61 2.31 242.6 4,48 
Bullock Fund 109.8 61.0 293.9 276.8 2.94 2.86 229.1 4.07 
Delaware Fund oil 76.1 215.2 207.0 2.84 4.05 120.3 3.67 
Diversified Investment Fund, Inc.*** (c) — — 218.3 208.9 3.88 3.58 187.1 4.80 e 
Dividend Shares 109.0 62.1 246.9 7233.3 3.04 3.12 +186.8 3.92 
Eaton & Howard Stock 107.1 62.7 356.1 336.7 2.39 2.54 295.2 3.26 
Fidelity Fund — as 358.2 335.6 3.32 2.14 295.7 4.38 e 
Fundamental Investors 105.2 64.8 383.1 354.8 3.01 2.98 306.2 4.13 
Incorporated Investors 103.6 63.9 878.4 351.3 2.48 1.44 296.1 3.63 
Institutional Foundation Fund _ — 247.8 237.1 3.06 3.41 183.0 3.44 @ 
Investment Co. of America — 50.8 301.6 286.5 2.49 6.73 209.1 3.44 
Knickerbocker Fund —_ 69.0 144.7 +140.2 3.56 5.89 + 84.1 2.78 
Loomis-Sayles Mutual Fund (c) 72.4 74.2 234.3 +227.2 2.82 5.73 4146.5 2.92 
Massachusetts Investors Trust 110.7 50.7 315.8 291.2 3.37 0.90 273.9 4.28 
Mass. Investors Growth Stk. Fund —.__ 114.2 57.4 321.9 301.1 1.94 1.94 253.4 2.70 
Mutual Investment Fund (c) 129.7 56.1 212.4 203.9 2.68 2.72 165.8 212 
National Investors — 60.7 364.4 337.9 2.40 2.98 270.0 3.18 
National Securities — Income*** (c) __... — 66.0 144.3 139.2 4.57 2.21 117.9 5.45 @ 
New England Fund (c) 117.4 61.4 199.4 +191.8 3.40 4.40 7151.1 3.71 
Selected American Shares 123.8 60.9 252.8 235.7 3.20 5.15 181.9 4,11 
Sovereign Investors — 62.5 197.4 183.0 3.41 1.63 155.0 4.65 
State Street Investment Corp. 92.8 60.7 300.9 289.9 r2.55 4.79 200.7 2.93 
Wall Street Investing Corp. (a) — — 337.1 +313.9 2.94 0.96 ¥301.7 3.77 e@ 
AVERAGE: STOCK FUNDS 108.1 63.2 284.2 267.8 2.93 3.27 212.3 3.63 
90 STOCK INDEX (Standard & Poor’s) 106.7 59.2 362.3 336.2 we a — — 
CONSUMER PRICE INDEX (B.L.S.) — | n99.7 n193.6 | — = ntfs | — — 











Base index number of 100 is the offering price on Dec. 30, 1939. 


COL. 6, 7, and 16 arrived at as follows: To the bid prices at the respective COL. 17 represents figure obtained by dividing such dividends accruing over 
dates indicated are added all capital distributions to such data and the re- the annual period ending with the stated date by the average of the twelve 
sultant sum is divided by the 1939 base offering price. month-end offering prices ending on the corresponding date. 





COL. 19 represents the current month-end bid (col. 16 less all capital distri- CAPITAL GAIN DISTRIBUTION column (18) represents percentage of 
butions) divided by the 1939 base offering price. SS a. any, from capital gains or any other source, for the current 
INCOME PERCENTAGE includes only those dividends paid by the com- COMPANIES ORGANIZED AFTER 1939 are given an initial index numbe 
Panies out of income earned from dividends and interest on their portfolio on the date they commence business equal to the average of all those stock 
Securities (excluding all capital distributions). or balanced funds in existence at the time. 

n—new revised series adjusted to Dec. 1939 base. +Ex-dividend current month. **Became Balanced Fund in 1945. 

t—plus rights. tHigh reached current month. ***Not included in balanced or stock average. 
(c)—regrouping awaits new detailed classifications @Principal index begins after 1939 base date. **®*Name changed from Nesbett Fund. 


of N.A.1.C. New England a flexible fund with 
current balanced policy. , 
(a)—Does not reflect new acquisition cost. Correction SEPT. 1955 BALANCED FUNDS LOWS & HIGHS (COLS. 6 & 7) detailed on page 940. 
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1955-—another year of growth, increased sales and earnings “ 
ri 
The 38th Annual Report of The Glidden Company marks another milestone of . productive capacity for soya isolated ce 
progress. New Glidden products and developments, equipment, and facilities protein increased 677% to supply paper, paint ™ 
expansion, aggressive merchandising and widened distribution, all confirm the and other industries. New edible protein, 
company’s confidence in the future now under test by food processors, shows pe 
—— ‘ promising potential. pe 
from the President’s letter... .metal powder production capacity at .. construction of the first of three units of 
Hammond, Ind. increased to satisfy growing Baltimore titanium dioxide plant on sched- 
Profit and Sales industry needs for present and new products, ule, with production expected in spring of be 
.-- although fiscal 1955 covers only a 10- with further expansion planned this year. 1956. One of two other similar units, in- 0 
month period because of the change in fiscal .- significant sales gains registered by cluded in original plan, now considered for ; 
year end, profits for this short year were Paint Division. Recent figures show rate of early construction to meet constantly grow- in 
greater than those of the 12 months of fiscal ——_ mere = my —— entire ing demand for titanium pigments. fc 
1954. Sales for 1955 were $180,524,822, a paint industry. Froduction facilities were sa: . : 
5.2% increase over the same period in 1954. increased at four plant locations. -- 8 new wholly-owned subsidiary, Glidden S; 
. : . h b h International, C.A.,has been incorporated in i 
...Net profit margin on sales increased to tom Bow paint warenouse Dranches Ven la to handle licensing. distribution SU 
3.9% compared to 3.4% in 1953 and 1954 opened during the year, increasing the total a BOING, Chetrinase fi 
Thi es S ackcdeaiiienii isl tee tn iii. number in operation to 53, with seven more and production of all Glidden products in U 
; s s : : ay . . 
ee of low-profit caauaitne sb Dionne scheduled for early opening. Permitting fast, a other than the United States and th 
- Ree si : j i S vanada. . 
on higher profit margin items, improved efficient service to dealers and customers, " si 
po at = Sokeeuall aliahoaie se there will be 100 such units operating by 1959. . increased capacity and production effi- 
ing units. .. former Naval Stores Division renamed ciencies characterized the operation of the - 
... net profit after taxes and all charges for Southern Chemical Division, which more Louisville, Elston Avenue, Chicago and m 
1955 was $7,112,567, compared to $7,093,043 accurately describes the chemical upgrading Berkeley refineries. All four Durkee vege- te 
in fiscal 1954. This amounts to $3.10 per of the prime naval stores— rosin, turpen- table oil refineries operated at full or “ 
share against $3.09 in 1954. Management tine and ex P yp cgay cid of near capacity during the year, indicating 7 
estimates that earnings would have been terpene-based products will be increased success of current product development and bi 
$3.65 per share had fiscal 1955 contained 20% during the coming year. ahah merchandising programs. 9} 
the usual 12 months. . Durkee consumer sales organization re- . hel ph b 5 
F Divisi | Activiti organized to provide greater sales and lower Peer yt no ~ pene to be oa ré 
ivisiona criviries distribution costs rated on intensihed product improvements, . 
“ane : ae rae ; eo . : : : ; In 
... new 6-million-dollar grain elevator on .increased industrial activity in 1955 new developments and cost reductions to 
Chicago’s Calumet River, now nearing com- greatly stimulated industrial finish sales for strengthen the companys competitive posl- N 
pletion, will add flexibility to processing appliances, furniture, metal can coatings tion and upgrade its basic materials. New re 
and grain merchandising operations of the and the sale of polyester resins to the products in the development stage show fi 
Chemurgy Division. plastics industry. good promise for the future. * 
th 
CONDENSED CONSOLIDATED BALANCE SHEET . CONDENSED CONSOLIDATED ” 
Assets Liabilities ° INCOME STATEMENT th 
oe. ee $ 65,405,090 Current Liabilities .......... $ 18,249,107 a ORE LE ENE EEE $180,524,822 fc 
a i bc ws care 1,363,555 ee re 9,000,000 e Income Before Taxes on Income .... 14,324,567 t 
Property, Plant and Capital Stock and Surplus ... 32,744,772 s Taxes on Income—Estimated ........ 7,212,000 a 
SS a a eee 39,993,479 Earned Surplus ............ 46,768,245 . Consolidated Net Income .......... 7,112,567 be 
Caer ne $106,762,124 Total Liabilities .......... $106,762,124 = 
e 
A copy of the Company's Annual Report will be sent on request 
THE GLIDDEN COMPANY e- Cleveland 14, Ohio 
er 
CHEMICALS—PIGMENTS-—METALS DIVISION e SOUTHERN CHEMICAL DIVISION e CHEMURGY DIVISION 
PAINTS AND VARNISHES DIVISION e DURKEE FAMOUS FOODS DIVISION 
N 
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FRESH LOOK At PENSION FUNDS 


SEC STUDY TRADES FACTS FOR FANTASY 


ROGER F. MURRAY 


Vice President, Bankers Trust Company, New York 


ECAUSE TRUSTEED PENSION FUND 
B portfolios are a confidential matter 
as a rule, there has been a genuine scar- 
city of detailed information about them. 
Furthermore, until recently, there was 
little incentive to make elaborate studies 
of such funds because they were insig- 
nificant in comparison with the activi- 
ties of such major thrift institutions as 
life insurance companies. mutual sav- 
ings banks, savings and loan associa- 
tions, property insurance companies, 
and investment trusts. In recent years, 
however, and more information 
has been gathered by students of the 
capital markets, and gradually it has 
become possible to study the growth in 
pension trust assets and the investment 
policies of the trustees. 


more 


In the development of a consistent 
body of information on these subjects, 
October 12, 1955 was a date of notable 
importance. This was the release date 
for the first results of the 
Securities and Exchange Commission’s 
survey of corporate trusteed pension 
funds. Providing, as it does, data for 
the years 1951 through 1954 on the 
size and distribution of investments 
among the major categories, this study 
makes it possible to document in de- 
tail trends which were widely known 
as generalizations. Students of the trust 
business and the capital markets are 
greatly indebted io the business corpo- 
rations which cooperated with the SEC 
in making the survey possible. Mr. Vito 
Natrella and his associates on the SEC 
research staff are to be congratulated 
for their careful processing of the ques- 
tionnaire resulis. The summary data 
useful and informative, and 
they will be supplemented, probably be- 
fore the end of the year, by a more de- 
tailed analysis of the facts which have 
been gathered. 


summary 


are very 


Volume and Rate of Growth 


It would be very helpful and conveni- 
ent if we had a series of figures for 
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Except for an in- 
terlude of military 
service during World 
War II, Mr. Mur- 
rays entire business 
career since gradua- 
ting from Yale Uni- 
versity has been spent 
in Bankers Trust Co. 
a . An experience of 
about ten years in the investment manage- 
ment of Trust Department portfolios was 
followed by a number of years in invest- 
ment. credit, and economic analysis work. 
While working, he completed his graduate 
studies in banking, finance, and economics, 
leading to a Ph.D. degree from the Gradu- 
ate School of Business Adiministration, New 
York University. Mr. Murray has spoken 
and written extensively in the field of 
banking and finance. His present position 
is Vice President in the Pension and Per- 
sonal Trust Department. 
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private trusteed pension funds over a 
long period of years in which we could 
have complete confidence. Although we 
may reach this happy objective some 
day, we are certainly not yet able to 
consult a tabulation as reliable as those 
available on the resources of the other 
principal thrift institutions. Neverthe- 
less, the SEC survey is extremely help- 
ful in any effort to construct a tentative 
series of estimates. The results may no} 
be accurate within close limits, but the 
general pattern of growth shown in 
Table I is perhaps as accurate a reflec- 
tion of reality as it is possible to visual- 
ize from the source material presently 
available. 


The estimates for recent years have 
been rounded to the nearest hundred 
million to avoid an appearance of ac- 
curacy not inherent in the data. The to- 
tal for the end of 1954 seems quite re- 
liable, and the increments for the four 
years 1951 through 1954 estimated in 
the SEC survey seem to be in line with 
what is generally known.’ The year-end 


1The SEC figures have been modestly increased 
to allow for pension funds of bank and insurance 
companies not included in the SEC coverage of 
business corporations. 


totals for prior years are subject to a 
fairly wide margin of error, as are the 
annual increases and indicated growth 
rates. It is worth noting, however, that 
there is a strong tendency for the pace 
of the growth in invested assets to 
slacken in the absence of such stimula- 
ting factors as wage controls during 
World War II, the steel industry deci- 
sion giving pensions top priority in the 
1949-1950 round of wage increases, and 
the inclusion of liberalized benefits 
among the major collective bargaining 
objectives .of labor unions. The profit 
and tax positions of industry have also 
influenced the rate at which contribu- 
tions were made on account of past ser- 
vice liabilities. 


These estimates suggest that there 
will continue to be a fairly steady and 
vigorous growth in pension trust assets, 
but we should assume that the rate of 
increase will be more moderate even 
though the new money available for in- 





TABLE I 


Estimated Assets and Growth of 
Corporate Trusteed Pension Funds 


(Amounts in millions) 


End of Book Value Increase Rate of 
Year of Assets for Year Growth 
1920 $50 — — 
1925 150 — -- 
1930 590 -- —- 
1935 800 — — 
1940 1,100 -- —_ 
1945 2,700 -— -- 
1946 3,000 $300 11.1% 
1947 3,300 300 10.0 
1948 3,700 400 12.1 
1949 4,300 600 16.2 
1950 5,200 900 20.9 
1951 6,500 1,300 25.0 
1952 8,000 1,500 23.1 
1953 9,700 1,700 21.3 
1954 11,500 1,800 18.6 


Sources: Estimates for 1920-1940, A Study of 
Savings in the United States by Raymond W. 
Goldsmith, Princeton: 1955, Vol. I, p. 468; esti- 
mates for 1945-1950 based on unpublished data of 
government agencies and studies by Bankers Trust 
Company; estimates for 1951-1954 based on Securi- 
ties and Exchange Commission Statistical Series 
Release No. 1335, October 12, 1955. 
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TABLE II 


Diversification of Corporate Trusteed 
Pension Funds 


Per cent of Total at End of Year 





Type of Asset 1951 1952 1953 1954 
Cash items _ 4.4 3.3 x2 25 
U. S. Gov. 
bones... 3h 25.1 21.5 17.8 
Corporate 
bonds 46.4 50.5 52.0 53.4 
Preferred 
stocks _ 3.9 3.9 3.9 BH 
Common 
sees... EES 14.0 15.7 18.6 
Other assets . 2.9 32 af 4.0 
100.0 100.0 100.0 100.0 
Company’s own 
common stock 
included in 
total . 34 ae 3.1 2.9 





vestment each year is still in a rising 
trend. 


Distribution of Assets 


The SEC tabulation holds no sur- 
prises in its disclosure of a composite 
pattern of diversification for pension 
trusts at the end of 1954. The changes 
in recent years, as shown in Table II, 
also seem in line with expectations.” 


Although estimated holdings of U. S. 
Government bonds actually increased 
modestly during this period, their rela- 
tive importance declined. This is entirely 
consistent with the preferences of most 
institutional investors for the better 
yields afforded elsewhere during a pe- 
riod of active corporate borrowing. It 
may well be that the proportion has 
not declined even more only because of 
the substantial holdings of non-market- 
able issues containing a form of penalty 
for redemption prior to maturity. 


The strong preference for corporate 
securities, both bonds and _ stocks, is 
quite natural. It is good economics for 
these funds to finance the expansion of 
production and the improvement in 
processes from which the pensions must 
ultimately be paid in the real sense. 
Perhaps equally important is the fact 
that company officials feel at home with 
corporate securities and are well 
equipped to form a judgment on their 
merits. The bank trustee, whether or 
not he has complete discretion in the 
selection of the investments, likes to 
have his objectives thoroughly under- 
stood and the quality of his perform- 
ance intelligently appraised. 


The category of “other assets” has 
2Since the percentages in Table II relate to the 
book value of assets, they are not comparable to 
such figures based on market values as were dis- 
cussed at the Fulbright Committee hearings earlier 
this year. 
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shown modest growth, yet it is still 
relatively unimportant. Grouped under 
this heading are sale and _ leaseback 
deals, real estate mortgages, oil pay- 
menis, and other fixed-income invest- 
ments, Although it is known that a 
number of sale and leaseback arrange- 
ments have been completed, the extent 
of interest in real estate ownership and 
in real estate mortgages has obviously 
been of quite small proportions. Whether 
this group of “other assets” will con- 
tinue to grow at a relatively rapid rate 
will depend, no doubt, on the yield rela- 
tionships in the future. 


Equity Investments 


Although preferred stocks have bare- 
ly kept their relative position in pen- 
sion trust assets, the well-known growth 
in common stocks has been quite rapid 
in recent years. The SEC survey shows 
net purchases of common stocks during 
the last four years estimated as follows: 


195]... _.... $257 million 
Tee. ee 
eas acCté<“‘ 
1954 Sap 


Since these totals do not include the 
pension funds of certain financial insti- 
tutions, they do not relate precisely to 
the figures on total assets used above. 
Although based on a large and repre- 
sentative sample, moreover, the figures 
should not be taken as more than reli- 
able estimates of total activity. For the 
year 1954, the SEC survey shows pur- 
of $663 million. minus $124 
million of sales to produce net pur- 
chases amounting to $539 million. Ob- 
viously, on this volume of sales substan- 
tial capital gains were realized, perhaps 
in the neighborhood of $50 million or 
more. Since the survey purports to deal 
with book values throughout and to ig- 
nore capital gains, this represents a 
distortion of the true cash flow analysis. 
The trend of stock buying was clearly 
upward in 1954, but the figures tend to 
exaggerate the rise to some extent. 


chases 


Perhaps a better measure of the in- 
terest in common stocks is to express 
net purchases (with a rough adjust- 
ment to eliminate capital gains influ- 
ences) in relation to the estimated 
growth in assets for the year. Measur- 
ing the trend of stock buying in this 
manner, the results are as follows: 


Stock Purchases as 


Year % of New Money 
ae nee 20 
LASSE SI ae ya 
TT ae 22 
Cee 27 





Many pension trust agreements were 
modified during the past five or six 
years to authorize investment in equi- 
ties either to an unlimited extent or up 
to the 35° authorized for fiduciaries 
in New York State by the 1950 change 
in the statute. To start working toward 
a 25% or 35% commitment from a 
lower figure, or from no equities at all, 
obviously requires temporarily invest- 
ing in stocks substantially more than 
the selected percentage of new money. 
The figures presented above, therefore, 
include some non-recurring purchases 
coming from the catching-up process. 
If more pension funds do not elect 
higher equity investment objectives, the 
percentage of new money invested in 
equities and the percentage of invest- 
ments already in stocks will gradually 
draw closer and closer together. No one 
can say at precisely what point this will 
happen, but it is obvious that a substan- 
tial portion of the catching-up process 
is already behind us. 


Another factor which may tend to 
dampen the rise in equity investment is 
the fact that in some funds market value 
rather than book cost is used as the 
measure of diversification. Even though 
these are a relatively small minority, 
their point of view will influence the 
final result, because in these instances 
a rise in stock prices has the same effect 
as an actual addition to the stock port: 
folio. In any event, it is clearly inad- 
visable to project future common stock 
purchases on the basis of a trend estab- 
lished by the 1954 estimates. 


Own Stock Purchases 


The question of company purchases 
of their own stock in pension funds is 
always interesting. On this subject the 
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SEC release reports: “Only one out of 
six funds had investments in their own 
company stock and these investments 
were generally quite small. . . It should 
be noted, moreover, that practically all 
the investment in own-company stock 
was accounted for by relatively few 
funds.” It is also evident from the fig- 
ures in Table II that the practice of 
buying the company’s own stock is be- 
coming relatively less important than 
in the past, in spite of the substantial 
increase in emphasis given to equities 
in general. This represents, of course, 
the trend in pension funds and _profit- 
sharing plans with retirement provi- 
sions. Certain savings or bonus and 
profit-sharing arrangements give much 
more emphasis to the company’s stock 
for a variety of reasons. 


Thanks to the publication of the re- 
sults of the SEC study, there is avail- 
able to everyone a fairly comprehensive 
picture of the investment policies pur- 
sued by pension fund trustees. There 
are really no surprises in the data ex- 
cept for those who have assumed the 
prevalence of investment activities of 
an unusual or sensational type. The 
composite picture is one of trustees in- 
vesting along traditional lines in a 
widely diversified group of securities 
suitable for sound long-term investment. 
No doubt further studies of pension 
funds will show that the securities are 
of a high average quality as is alto- 
gether fitting for the investment of 
trust funds. 


Also, it is clear that pension fund 
investing policies are no more static 
than the policies of trustees in other 
areas. There is a distinct lack of inter- 
est in the riskless obligations of the 
Federal Government, and there is a 
strong preference for corporate securi- 
ties. It is obviously sound and desirable 
that pension funds should be invested 
in this manner, not only to support the 
long-term commitments which compan- 
ies have made to their employees re- 
garding retirement incomes, but also as 
a part of maintaining an active flow of 
both debt and equity capital into the 
growth of American industry. 


A A A 


Public Speaking Contest on 
Capitalism 


“Our American System of Capitalism” 
will be the general theme for the Ameri- 
can Institute of Banking public speak- 
ing contests to be held from March 
through May, 1956, John W. Harris, 


assistant cashier and assistant trust ofhi- 
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cer of Central-Penn National Bank, 
Philadelphia, who is charman of A.1.B.’s 
National Public Speaking Committee has 
announced. The speaking program will 
culminate with the 30th Annual National 
Public Speaking Contest for the A. P. 
Giannini Educational Endowment prizes 
in Dallas, as part of the A.I.B.’s Annual 
Convention, June 4-8. 


Participants in the finals will compete 
for prizes of $500 for first place, $300 
for second place, and $100 for third 
place. These and the expenses of con- 
testants in the semifinals, are supplied 
by the A. P. Giannini Educational En- 


dowment and the Bank of America. 


Pension and Profit-Sharing 
Seminar Held 


Forty representatives from banks in 
16 states attended the fifth annual Pen- 
sion and Profit-Sharing seminar spon- 
sored on October 17-19 by Kennedy 
Sinclaire, Inc., New York financial ad- 
vertising firm. The seminar offered a 
comprehensive review and analysis of 
important developments in this fast 
changing field. The list of speakers was 
drawn from the sponsor’s staff, univer- 
sities, banks and other financial institu- 
tions, and included Samuel N. Ain, New 
York consulting actuary and TRUSTS 
AND EstaTes columnist. 
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URING ONE OF THE SESSIONS OF THE 
D recent N.I.C.B. Conference on 
Atomic Energy in Industry, R. D. Max- 
son, senior vice president of Common- 
wealth Edison Company, Chicago, was 
asked by a member of the audience why 
his company is building a boiling water 
reactor while Detroit Edison Company 
is building a fast breeder. 


Mr. Maxson hesiiated a moment as 
if he were weighing some remark about 
what makes a horse race. His reply, 
however, was straightforward and made 
the point that neither his group nor the 
Detroit Edison group knew which was 
the beiter reactor system and that both 
groups hoped both reactors would be 
successful. 


He didn’t define successful, but dur- 
ing his talk he had said that the profit 
economics of nuclear power must be 
based on the second or third nuclear 
power plant in a series rather than on 
the first. Mr. Maxson said the trend of 
capital plant costs for nuclear power 
systems is definitely downward, but, by 
necessity, the first plants would have to 
bear the burden of large research and 
development expenses and a “high de- 
gree of design conservatism associated 
with new developments.” 


In addit'on to these plant costs, Mr. 
Maxson po'nted out, there is the cost 
of fuel element research. He said that 
fuel element costs and their associated 
problems are the major uncertainty in 
nuclear plant economics. 

“Experts in the field are beginning to 
conclude.” said Mr. Maxson. “that the 
cost of a reactor steam source may be 
brought into the range of equivalent 
boiler costs. However, a few large plants 


will have to be constructed to reach this 
point.” 


From Mr. Maxson’s low key, “job 
io be done” approach to nuclear power 
development, listeners may have re- 
ceived an impression that the only 
problems to be solved are technical and 
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NUCLEAR ENERGY REPORT 


Developments of Investment 


and Commercial Interest 


EDWARD R. TRAPNELL 
Associated with Bozell & Jacobs, Inc. 


that the massive effort of some 40 elec- 
tric companies and their equipment sup- 
pliers and engineering services would 
eventually solve these technical prob- 
lems by sheer weight and numbers. 
Strangely enough, a_ technical man 
spoke in another session on investment 
potentials and called attention to the 
problem of financing the development 
work to be done before nuclear power 
plants become economically justifiable. 


Large Financing Ahead 


Chauncey Starr, vice president of 
North American Aviation, Inc., and 
general manager of its Atomics Inter- 
national Division, made a plea for 
con'inued government investment in 
nuclear power development on grounds 
that private industry could not carry 
the load. He assumed that over the 
next ten years, the funds for reinvest- 
ment in nuclear 
plants would have to 
come from the sales 
of such plants and 
this source would 
not permit adequate 
investment in re- 
search and develop- 
ment. 


His estimates 
were that from $4.5 
million to $14 mil- 
lion may be avail- 
able each year over 
the next 10 to 15 
years, depending 
upon the period un- 
til the “break even” 
point, or the period 
during which indus- 
try would be will- 
ing to put all pro- 
fits from the sale of 
equipment in the 
atomic energy field 
into research and 
development. He 
said “a national ex- 


penditure of from $100 to $200 miilion 
a year for the next ten years would be 
necessary, as a combined effort of pri- 
vate industry and government, in order 
to insure the most expeditious develop- 
ment of economic atomic power.” 


Dr. Starr has one of the horses in 
the race Mr. Maxson didn’t mention. 
North American is principal advocate 
of the sodium graphite reactor, which 
may take an early lead in the nuclear 
power race since its technology is well 
advanced, profiting from the work done 
on sodium cooled reactors for naval 
propulsion. Dr. Starr is its designer. 


With Mr. Maxson talking about the 
second and third reactors necessary to 
reach a profit position and Dr. Starr 
talking about requirements for develop- 
ment funds in the hundreds of millions, 
investors may well give some study to 





Scale model of powerful atomic reactor designed by the Convair 
Division of General Dynamics Corp. for the Lovelace Foundation 
for Medical Education and Research, Albuquerque, N. M. It is 
designed for operating power of 1,000 kilowatts and will be used 
for medical and biological research, training and therapy. 


947 











the entries in a race with such high 
entry fees. A general familiarity with 
the various types of reactors believed 
to have a good chance in this race 
should be helpful to the investor dur- 
ing what appears to be a long waiting 
period before there is any declared 
winner. 


Walter H. Zinn, Director of the AEC’s 
Argonne National Laboratory at Chi- 
cago, designer of both the fast breeder 
and the boiling water reactor systems, 
has for years said the dollar economics 
of nuclear power must await mastery of 
the neutron economics of reactors. Eff- 
cient utilization of neutrons is a pri- 
mary consideration in the design of all 
nuclear reactors. To a large extent, it 
accounts for both the complexity and 
the variety of the approaches to the 
power problem. 


Complexities of Reactor Design 


Consider the problem of the reactor 
designer. He must find an arrangement 
of nuclear fuel which will insure that 
as many as possible of two and one- 
half to three neutrons emitted each time 
an atom is split will go to cause other 
atoms to split without being lost in any 
one of a number of ways. 


He must find materials for construc- 
tion of the reactor which will not absorb 
neutrons, which will withstand very 
high temperatures and pressures and 
resist corrosion under intensive radia- 
tion bombardment. 


He must design a system for removal 
of the heat very rapidly, without losing 
too many neutrons. 


He must work out a scheme for 
changing fuel and removing the poison- 
ous ash of fission products which can 
put out his nuclear fire if allowed to 
build up in the reactor. 


He must provide elaborate control 
mechanisms which can be_ remotely 
maintained, then surround the whole 
business with a shield which may be 
from six to ten feet thick in order to 
safeguard the operating personnel from 
lethal radiation. 


The major engineering problem is 
heat removal, evidenced by the fact 
that in one experimental reactor an 
amount of heat equivalent to that gen- 
erated in an average steam locomotive 
has to. be taken from a space the size of 
a football. The material used to remove 
this heat must meet all the require- 
men’s of neutron conservation, radia- 
tion stability and be non-corrosive, if 
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possible, and otherwise handleable in 
a complex pumping, piping and heat 
transfer system. 


Variables Permit 900 Combinations 


The reason for so many different re- 
actor projects—and there will be more 
costing from $10 to $50 million each— 
is readily apparent when one considers 
all the variables in reactor design and 
materials. The prime variables are: 


1. The fue! used. It may be nor- 
mal uranium; uranium enriched in 
the fissionable isotope, U-235; pluto- 
nium, which is produced in a reactor 
from U-238, or U-233, which is pro- 
duced in reactors from thorium, and 
combinations of these. 


2. The form of the fuel used. It 
may be in any one of a score of solid 
forms, alloyed or clad with various 
materials; or it may be in a fluid 
form in several types of solution or 
slurry, with water or with a liquid 
metal. The former type, with solid 
fuel elements, is known as a hetero- 
geneous reactor. The latter, with fuel 
distributed evenly throughout the 
system, is known as a homogeneous 
reactor. 


3. The neutron energy level. Neu- 
trons may be utilized at near their 
initial energies, as in a fast reactor; 
at so-called thermal energy levels, 
after they have been slowed by a 
moderator material which won’t ab- 
sorb them; or at intermediate speeds, 
or energy levels, when they have 
been only partially slowed. 


4. The moderator. The material 
used to reduce the speed of the neu- 


nue AK STEAM-ELECTRIC 
DENERATING STATION 
BATE, SENTERRER OSUATE 
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trons in any but fast reactors may be 
ordinary water, heavy water, bery!- 
lium, graphite, and, in a recently 
proposed type, new organic mate- 
rials. 


5. The coolant. It may be ordi- 
nary water under pressure, ordinary 
water converted to steam in the re- 
actor vessel, heavy water, liquid 
metals, liquid metal combinations, 
or gas. 


6. Breeding. It is possible to de- 
sign a reactor to “breed,” or to pro- 
duce more fissionable material than 
it consumes, that is, by burning 
U-235, plutonium, or U-233 to make 
plutonium from U-238 or to make 
U-233 from thorium. 


Dr. Alvin M. Weinberg, Director of 
Oak Ridge National Laboratory and 
designer of homogenous reactors, told 
the Geneva conference there were 900 
possible combinations of these vari- 
ables, but that the number could be 
reduced to about a dozen types which 
justified experimental investment. He 
expects there will be a number of most 
desirable types for specific uses and 
these may change as the atomic indus- 
try matures. 


The electric industry is primarily in- 
terested in designs which will be best 
for large central station generation of 
power, using every possible design re- 
finement to shave another mill off the 
cost of power at the bus bar. 


Suppliers of equipment and _ builders 
of reactors, however, are also interested 
in smaller plants, which can operate at 
acceptably higher costs in locations all 
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Drawing of Indian Point nuclear steam-electric generating station soon to be under con 
struction at Buchanan, N. Y. for Consolidated Edison Co. of New York, Inc. The plant 
is expected to be ready for service by late 1959 or early 1960. 


TRUSTS AND ESTATES 








ove 


hel 


for 
we 
op 


sel 


Na 
ma 
pr 
cal 


cal 
ins 


fas 


by 
co 
ke 
po 
cy! 
ur 
ple 
ou 


so 


m<¢ 


re 
ha 
“+ 
pe 
ac 
ha 
an 





rr 


p 


Oo o Ge 


ES 





over the world where power usage is 
held down by power costs kept high 
by fuel costs. 


The military is interested in reactors 
for propulsion of ships and aircraft, as 
well as for package units which can 
operate for long periods without major 
servicing in isolated locations. 


AEC is spending at a rate of about 
$75 million a year on research and 
development which will contribute di- 
rectly to reactors for civilian applica- 
tions. Private industry is spending at 
a rate of probably $50 million. While 
figures are not available, the military 
has an extensive program, with the 
Navy planning to add nine nuclear sub- 
marines next year to the eight already 
programmed. Nuclear power plants for 
capital ships will follow. 


It will be 1960 before Mr. Maxson 
can tell his questioner whether the boil- 
ing water reactor is better than the 
fast breeder, or whether something else 
is better than either one. 


Reprocessing Problem 


The “major uncertainty” referred to 
by Mr. Maxson, fuel elements, is be- 
coming increasingly recognized as a 
key factor to the success of nuclear 
power development. The so-called “fuel 
cycle” includes the actual refining of 
uranium metal and fabrication of com- 
plex solid fuel elements for heterogene- 
ous reactors and the preparation of the 
solutions or slurries or liquid metal 
carriers for homogeneous and liquid 
metal reactors. 


The major problem, however, is the 
reprocessing of fuel elements after they 
have been “burned” in a reactor. Good 
“burn-up” of fuel means about three 
per cent of the fissionable atoms have 
actually been consumed. Then the fuel 
has to be removed from the reactor 
and purified. 


The job, as it is now being done, is 
to dissolve the solid fuel element in 
acid, separate the unburned fuel from 
the spent three per cent, restore the 
unburned fuel to useful form, and dis- 
pose of the radioactive fission products. 
Since the mixture is not only lethally 
radioactive at every step until near the 
end of the repurification process, but 
highly toxic as well, the process is a 
costly one and has to be done by re- 
mote control. The only existing facili- 
ties for doing this work are now owned 
by the government and -available cost 
figures, sparse as they are, are not 
considered much help in estima‘ing the 
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costs of industrial reprocessing of fuel 
elements. 


Stanley B. Roboff, Manager of In- 
dustrial Coordination for the Atomic 
Energy Division of Sylvania Products, 
Inc., told the Atomic Industrial Forum 
meeting in Washington that “until the 
cost of nuclear fuel manufacture and 
reprocessing can be brought down con- 
siderably, it does not appear that nu- 
clear power will be competitive with 
power from conventional plants for 
many decades to come, at least in most 
of the populated areas of the country.” 


The Atomic Energy Commission an- 
nounced last month that it would re- 
ceive proposals in February 1956 for 
nuclear. power plants of smaller sizes 
than the centre| station type plants to 
be built by the electric companies. 


AEC has asked for proposals for re- 
actors in size ranges from 5,000 to 10.- 
000 kw.. from 10.000 to 20,000 kw.. 
and from 30,000 to 40,000 kw. These 
are the size ranges which will be most 
in demand for export and a_ healthy 
response from manufacturers can be 
expected. These are also the size ranges 
of interest to public power groups 
throughout the country. such as the 


REA coops. 


The new program is being launched 
under the power reactor demonstration 
provision of the Atomic Energy Act. 
Unlike the demonstration program of 
last spring, under which three of the 
central station projects of the electric 
companies were initiated, the Commis- 
sion announced it will be prepared to 
finance the reactor in toto, actually 
owning the nuclear portion of the plant 
to be operated by the sponsors. 

A A A 


Annual Report Awards 


Franklin National Bank of Franklin 
Square, New York, First National Bank 
of Miami, Girard Trust Corn Exchange 
Bank of Philadelphia, and American Se- 
curity & Trust Co. of Washington, D. C., 
won first place in their respective classi- 
fications in the survey of 1954 annual 
reports conducted by Financial World. 


Weston Smith, director of the annual 
reports survey, presented the bronze 
oscars at Financial World’s eleventh an- 
nual awards banquet at New York’s 
Hotel Statler on October 24. The silver 
oscar for best in the financial field went 
to the Insurance Company of North 
America, and the gold oscar — tops in 
the entire survey — went to the Penn- 
sylvania Railroad Co. 
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Ae Rated Looe Tom % 3.19 3.20 3.04 3.23-3.04 8.52-2.70  2.98-2.53 3.06-2.66 7.03-2.90 6.84-4.59 
A Rated Longe Term —______..... % 3.32 3.30 3.14 3.32-3.14 3.69-2.87  3.28-2.67 3.39-2.78 9.23-3.35 7.71-4.91 
Baa Rated Long Term ——-----_->—>——< 3.59 3.59 3.46 3.59-3.45 8.90-3.15 3.57-2.93 4.47-3.06 12.96-4.42 8.56-5.32 
8. Tax-Exempt Bond Yields —. 
Aaa Rated Long Term —_._..__-__ N 2.24 2.27 1.96 2.34-2.05 2.78-1.28 1.98-0.90 1.84-0.93 2.81-1.56 (b) (ce) 
Aa Rated Long Term ——__-__—_ % 2.35 2.39 2.06 2.46-2.18 2.96-1.87 2.21-1.04 2.11-1.21 3.02-1.78 (hb) (e) 
A Rated Long Term ——_____._._ % 2.70 2.75 2.39 2.83-2.54 3.84-1.72  2.64-1.28 2.49-1.49 3.29-2.11 (b) (c) 
Baa Rated Long Term __....__ % 3.23 3.23 2.98 3.25-3.02 3.79-1.98 3.05-1.57 2.94-1.80 3.71-2.60(b) (ec) 
4. Preferred Stock Yields — = —-__ 
Industrials—High Dividend Series 
High Grade % 3.91 3.92 3.86 3.95-3.87 4.24-3.80 4.09-3.28 4.37-3.55 6.54-3.83 6.79-4.76 
Medium Grade —_..__-_--_- % 4.46 4.50 4.57 4.54-4.45 5.28-4.53 5.08-4.14 5.94-4.33 12.73-4.91 ®.05-5.61 
Tndustrials—Low Dividend Series 
High Grade % 3.71 3.73 3.65 3.73-3.63 4.02-3.45 3.92-3.27(d) (d) (d) (d) 
Medium Grade _..._—-SESs‘< 4.09 4.10 4.12 4.13-4.03 4.39-3.80 4.20-3.52 (d) (d) (d) (d) 
Utilities—Low Dividend Series 
High Grade oO 3.94 3.97 3.85 3.98-3.89 4.45-8.77  4.24-3.40(d) (d) (d) (d) 
Medium Grade ——___—_ _ % 4.27 4.30 4.19 4.32-4.19 4.87-4.17  4.65-3.69(d) (d) (d) (d) 
5. Common Stocks 
125 Industrials—Prices (f) $133.96 $138.21 100.66 138.21-116.83 115.64-64.91 64.46-43.20 49.30-22.69 49.10-10.56 78,06-34.81 (e) 
125 Industrials—Dividends (f) 5.30 5.20 4.46 4.18-3.63 4.73-4.13 4.44-1.76 1.94-1.52 2.05-0.72 2.53-2.16 (e) 
125 Industrials—Yields — ae 3.96 3.76 4.43 4.18-3.63 6.84-4.09 7.29-3.20 7.71-3:56 10.13-2.59 6.21-3.19 (e) 


(a)—U. S. Govt. Bond Yield Averages in this series date from Jan. 5, 1943. 
(b) —U. S. Govt. Bond Yield Averages in this series date from April 15, 1953. 
(c)—Tax Exempt Yield Averages in this series date from Dec. 1, 1936. 


*Revised 


(f)—Dollars per share. 


(d)—Low Dividend Preferred Yield Averages in this series date from 
Jan. 2, 1946. 
(c)—125 Industrials Averages date from Jan. 1, 1929. 
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COMMON TRUST FUNDS HOLD 540 PREFERREDS 


ere STOCK HOLDINGS AMONG 
the 192 common trust funds which 
had been in operation long enough to 
have valuation dates in the first quarter 
of 1955 represented an investment at 
time of $193 million 


that 
value ) 


11% 


distributed among 540 issues. 
This amount is equal to approximately 
of the $1,659,000,000 aggregate 


volume of common trust fund holdings 


(market 
stocks 48% 


and 28% 


estimated as of the nearest available 
valuation date to January 31, 1955. 


Taking discretionary type funds by 
themselves, preferred stocks represented 
10% of an aggregate portfolio in which 
bonds accounted for 40% 
. The restricted type funds, 
in the aggregate, held 14% in preferred 
stocks, compared with 55% in bonds 
in common stocks. 


and common 


(Continued on page 957) 


A comparison of funds holding pre- 
ferred stocks as of the 1955 date and 
the corresponding daie in 1954 showed 
no indication of a change of policy on 
the part of either the funds that had 
previously included preferreds or those 
hat had not done so. Of the 25 funds 
stablished too recently to have had 
raluation dates close to January 31, 
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FINANCIAL 


Allied Finance 5% : 
American Investment Co. 5% 4 
Associated Investment 4% — 0 








Christiana Securities 7 —--...... 1 
Commonwealth Loan 4 -—.._... 1 
Dun & Bradstreet 44% 1 
Firemen’s Insurance 4 1 
Globe & Rutgers Fire Ins. 

MRE . cxxcccclcnscriceieevunenberenaeiene 3 
Hartford Steam Boiler 

Inspection & Ins. 1.60 _.. 0 
Household Finance 3% — 8 
Household Finance 4 -—... ee 
Household Finance 4.40 —..... 7 
Marine Midland Corp. 4 —- 0 
Marine Midland Corp.* 4% — 5 
Maryland Casualty 2.10 5 
Pacific American Investors 

iS aS e en eae ne wrt erie cee 2 


Providence Wash. Insur* 2.00 3 


Seaboard Finance 5.75 -_-.--. 2 
Securities Acceptance 5 —__.... 0 
Solvay American* 4 _............._ 2 
Southwestern Investment 
tc i .. ek. Se 
Tri- Continental “Corp. *. ey, 3 
Tri-Continental Corp. 2.70 _. 0 
U. S. & Intl. Securities 5 — 1 
INDUSTRIALS 
Abbott Laboratories* 4 — 11 
Air Reduction* 4.50 — 13 
Allegheny Ludlum Steel* 
WIS Scare Oe 3 
Allis Chalmers Mfg.* 314 1 
Allis Chalmers Mfg.* 4.08 . 2 


Aluminum Co. of Amer. 3.75 13 
American Brake Shoe* 4 —_. 10 
American Can 7 21 
American Cyanamid* 3% —. 1 
American Cyanamid* 3% — 1 
Amer. Machine & Foundry 

3.90 : 
Amer. 
Amer. 
Amer. 





poate 2 
Potash & Chem. 4 
Rad. & Stand. San. 7 - 
Amer. Smelt & Refin. 7 
Amer. Sugar Refin. 7 
\nchor-Hocking Glass 4 
Armstrong Cork 3.75 
Armstrong Cork* 4 
Armstrong Rubber 4%4 
Atlas Powder* 4 
Beatrice Foods 4% 
(A.S.) Beck Shoe 4% 
Bell & Howell 4% 
Bell & Howell 4% 
Bethlehem Steel 7 - 
Bor-Warner 3% __. 
oe Myers 334 - 
Canada Dry Ginger Ale* 4. 25 
Carnation Co. 3% 
(SZ) Gane 2... ec 
Caterpillar Tractor 4.20 sea 
Celotoex 5 ... oe 
Champion Paper & Fibre 
4.50 : 3 


Chatham Mfg. 4 
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PREFERRED STOCKS HELD IN COMMON 


(Figures represent number of funds holding; *indicates convertible issue) 


54 55 


Chicago Pneumatic Tool* 
3.00 


UN NO crests chcathinuccehane 1 
Clinton Foods* 4% _ S 
Colgate-Palmolive 3.50 —__...... 6 


Container Corp. of Amer. 4.. 4 
Continental Baking 5.50 — 1 
Continental Can. 3.75 _. 
Continental Can.* 4.25 _.... 2 
Cook Paint & Varnish 3.00 — 1 
Corn Products Refining 7 -.. 10 











Corning Glass 3% 1 
Cre Dos Oe oe... 6 
Crown Cork & Seal 2.00 _.... 4 
Crown Zellerbach 4.20 —---.. 10 
Dana Corp. 3% -.--.. 0 
Davison Chemical Corp." * 7" 60 FA 
Dee & tk 1 8 
Diamond Alkali* 4.40 —-.. 6 
Diamond Ice & Coal 5 ~...... 2 
Diamond Match 1.50 7 
ee nec. 2 
Dom Chemical 4.00 _---....-. 9 
Dresser Industries* 3% --... 2 
(E. I.) du Pont de Nemours 
BI oo eee 8 
(E. I.) du Pont ‘de Nemours 
50... 24 
Eastman Kodak 6 ___..--........- 0 
(Thomas A.) Edison 6% - 1 
Ekeo Products 4% --...-.-.-.---- 1 
Endicott Johnson 4 __-.-........ 3 


Firestone Tire & Rubber 4% 8 














Pie BO: x ee 4 
Food Machinery & Chem.* 

on eae ee eee eT 3 
Food Machinery & Chem.* 

7) 11 
Foremost Dairies 4... 0 
Foremost Dairies 44%) __...... 0 
Fruehauf Trailer 4.00 _. 6 
Gardner-Denver 4.00 1 
General Baking 8.00 — -.-.... e 
General Cable 4.00 1 
General Foods 3.50 9 
General Foods 3.75 —__--..-- 1 
General Mills 5 ——________ ~ = 
General Motors 3.75 _ . 29 
General Motors 5 — 30 
General Package* 4% __.. 1 
General Shoe 3% —_............ 2 
General Time 44 ia cae a 
General Tire & Rubber* 


38% . 
General 


< 1 
Tire & Rubber 4% 2 
Gillette 5 tke 1 ae 
Godchaux Sugars AB 2 
Gold & Stock Telegraph 1.00 0 
Golden State Co., Ltd.* 4 1 
Goodyear Tire & Rubber 5 — 5 
Gould Nat’l Batteries* 4% 1 


Great Western Sugar 7 __. 2 
Hanes Knitting 5 ee 
(M. A.) Hanna 4.25 — 8 
Harbison-Walker Refract. 6 1 
Harshaw Chemical* 4% __. 2 
(H. Jd.) Medias 346 1 
(Hi. J.) Bens 3550 WH .. 1 
Hercules Powder 5 4 
Hershey Chocolate 44%, __.... 7 
Heyden Chemical 3% 2 
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54 
Heyden Chemical 4.375 1 
Higbie 5 ae ee: 
(R.) Hoe & Co. 1.00 eee 1 
Hollingsworth & Whitney Zz 2 


Hooker Electrochemical* 
ME criatnacsacieticns 
Hooker Electrochemical 
Horn & Hardart 5 
Houdaille-Hershey 2%, — 
Hudson Pulp & Paper 5 
Hudson Pulp & Paper 5.12 
Hunt Foods 5 ie 
I T E Circuit Breaker 4. 60 ri 
Ingersoll-Rand 6 ? 
Interchemical Corp. 4% 
International Harvester 7 
International Min. & Chem. 4 
International Nickel 7 
International Paper 4 
Jones & Laughlin Steel 5 - 
Kaiser Aluminum & Chem. 5 
Kendall Co. 4.50 .. 
Koppers Co. 4 -_... eee 
Liquid Carbonic* 3% 
Lowenstein & Sons 4% 
(P. R.) Mallory* 4% 
Marathon Corp. 5 
McQuay Norris Mfg.* 4% 
Mead Corp. 4%4 
Mead Corp. 4.30 
Melville Shoe 4.75 
Merci: & Co. 3.50 
Merck & Co.* 4 
Merck & Co. 4.25 
Minneapolis-Honey well 


n 
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Reg.* 3% ils sitesi aiicminaaeeteabiecibie 1 
Minnesota Mining & Mfg. 

Se aa melanin 5 
National Biscuit 7 —~-....... 12 
National Container 1. 25 ae 1 
National Cylinder Gas 4%. 3 
National Distillers Prod.* 

4% sia ieeseesaeicseenes 6 
National Gypsum 4% 4 
National Lead 6 __... 6 
National Lead 7 Wiceichichcscns: TO 
National Suvply 4% —..... 1 
Olin Mathieson 4.25 —_..... 10 
Oliver Gorm. 4%. ——............. 1 
Gate Pease’ Ss .. 0 
Penna. Glass Sand 5 -.......... 4 
Pet Milk 4%  _.. 3 
(Chas. ) Pfizer & Co.* 4 ieee 12 
Phiicse Corp. 3 6 
Philip Morris 3.90 ei 
Phite Mek 4... § 
Quaker Oats 6 — 5 


Radio Corp. of Amer.* 3.50 - . 16 
Ralston Purina 3.75 
Rayonier, Inc. 2.00 — 
Raytheon Mfg. 2.40 — 
Remington Rand 4.50 - 
Republic Steel* 6 — 
Rheem Mfg.* 4.50 
Robbins Mills* 4.50 

Rohm & Haas 4 _.. ; 
Saint Regis Paper 4.40%" 
Scott Paper 3.40 

Bott Pee 2 
Servel, Inc. 4.50 
Sherwin Williams 4 _. x 
South Porto Rico Sugar 8 es 
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Spencer Chemical* 2.25 1 
Spencer Chemical* 4.50 1 
Spencer Chemical* 4.20 0 
Standard Brands 3.50 6 
Sterling Drug 3.50 sisi 
Sylvania Elect Prod. 4 1 
Sylvania Elect. Prod.* 4.40 _ 3 
1 
5 
0 
3 
4 
1 


Taleon, Inc. 4 
Textiles, Inc. 4 
Thompson Products os roe 
Tung Sol Elect. 4.30 — 
United Aircraft* 5 — 1 
United Biscuit of Amer. “4.50 

United Shoe Machinery 6.00 








U. S. Gypsum 7 ........ 

U. S. Plywood 3.75 A acpapabcis 
U. S. Plywood* 3.75 B 

U. S. Rubber 8 _.. 

U. S. Smelting & Refining q 
U. S. Steel 7 


Victor Chemical Works 3.50.. 
Victor Chemical Works* 4 
Ward Baking Co. 5% _. 
Wesson Oil & Snowdrift* 4. 
W. Va. Pulp & Paper 4.50_. 
Westinghouse Elect. 3.80 —.. 24 
Wieboldt Stores 4.25 
Woodward & Lothrop 5 _...._ 1 
Tote Ga, Ge aa ec 


MERCHANDISING 


Allied Stores 4 scam ata lg 
American Bakeries* 4% 
Associated Dry Goods 5% 
Bullocks. Inc. 4 
Carson Pirie Scott 4% 
City Stores* 4% 
Colonial Stores 4 
Edison Bros. Stores 4% ~~... 
Federated Dept. Stores 4% 
Food Fair Stores 4.20 — .... 
Gimbel Bros. 4.50 
Grand Union 4.50 —-............... 
(W. T.) Grant 3% 
Grayson-Robinson Stores* 
BND | siAicinilp sacinds waht eatonedcoucacialh 
pues Teen, BiOO once. 
Hecht Co. 3% 
Jewel Tea 3% 
Lane Bryant 4% . 
(R. H.) Macy & Co. 
Marshall Field 4% _ 
May Dep’t Stores 3.75 
McCrory Stores* 3.50 
Montgomery Ward 7 saci 
Moore-Handley Hardware hi 
(G. C.) Murphy 4% 
National Tea* 4.20 
Neiman Marcus 4.25 
Neisner Bros. 4% 
(J. J.) Newberry 3% 
Red Owl Stores 4% 
Safeway Stores 4 
Safeway Stores 4.30 
Safeway Stores 4.50 
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Ashland Oil & Refining 
1.50 


Ashland Oil & Refini ng i. ee 
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Atlantic Refining 3.75 
Chicago Corp.* 3.00 
General Amer. Oil of Texas 6 
Kirby Petroleum 0.50 

Pure Oil 5 

Standard Oil of Ohio 3.75 
Sun Oil 4.50 .. 

Sunray Oil 4.25 

Sunray Oil* 5.50 - 

Tide Water Assoc. Oil 4.80 
Union Oil of Calif. 3.75 


Pusuic UTILITIES 
Alabama Gas 3.50 
Alabama Power 4.20 
Alabama Power 4.60 
Amer. Natural Gas 6 = 
Appalachian Electric Pwr. 
4% - 
Arkansas Pwr. & Lt. 
Atlanta Gas Light 41! 
Black Hills Pwr. & Lt. 4.56 
Brooklyn Union Gas* 5 
California Oregon Pwr. 4.70 
Californiia Oregon Pwr. 6 
(Ser. 1926) ne 
California Oregon Pwr. 7 —. 
Carolina Power & Light 5 
Central Hudson Gas & El. 
4.75 
Cent. Illinois 
Cent. Illinois 
Cent. Illinois Pub. Serv. 4.92 
Cent. Illinois Pub. Serv. 5%-.. 
Cent. Louisiana Elect. 442 
Central Maine Pwr. 3.50 
Central Pwr. & Lt. 4 - 
Cent. Telephone ‘2.50 
Cincinnati Gas & Elect. 4 
City Water Co. of 
Chattanooga 5 
Cleveland Elect. Lllum. 4.50 
Coast Counties Gas & El. 4.. 
Coast Counties Gas & El. 
4.80 ; : 
Colorado Interstate Gas 5 
Columbus & So.:Qhio El. 4% 
Columbus & So. Ohio El. 4.65 
Commonwealth Edison* 1.32 
Commonwealth Edison* 1.40 
Conn. Light & Power 2.00 
Conn. Light & Power 2.04 
Conn. Light & Power 2.06 
Conn. Light & Power 2.20 
Consol. Ed. of N. Y. 5 
Consol. Gas El. Lt. & Pwr.. 
Balti. 4 
Consol. Gas El. 
Balti. 412 
Consumers Power 4.50 
Consumers Power 4.52 
Dallas Power & Light 4 
Dallas Power & Light 4.24 
Dallas Power & Light 4% 
Dayton Pwr. & Lt. 3.75 A 
Dayton Pwr. & Lt. 3.75 B 


4.32 


El. & Gas 4.10 
Light 4% 


Lt. & Pwr., 


Dayton Pwr. & Lt. 3.90 
Dalaware Pwr. & Lt. 3.70 
Delaware Pwr. & Lt. 4.00 
Delaware Pwr. & Lt. 4.56 
Duquesne Light 3.75 
Duquesne Light 4.00 
Duquesne Light 4.10 


Duquesne Light 4.15 
Duquesne Light 4.20 
Durham Telephone 51 
Durham Telephone 6 

El Paso Natural Gas 4.10 
El Paso Natural Gas* 4.40 
El Paso Natural Gas 5.36 
El Paso Natural Gas 5% 
El] Paso Natural Gas 5.65 
Equitable Gas* 4.50 
Florida Power 4.00 
Floridia Power 4.40 
Florida Power 4.60 
Florida Power 4.90 


Florida Power & Light 4.50 

General Telephone, Calif. 5 

General Telephone, Michigan 
2.70 

General Telephone of Pa. 
2.10 

Geneal Telephone of Pa. 
2.25 


Gen’l Tele. of Southwest 5% 
Georgia Power 4.60 
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Georgia Power 4.92 
Georgia Power 5.00 
Georgia Power 6.00 
Gulf Interstate Gas 6 
Gulf Power 4.64 _ 
Gulf State Utilities 4.20 
Gulf State Utilities 4.40 
Gulf State Utilities 4.44 
Hartford Gas Co. 8 
Hawaiian Elect. B 5 
Hawaiian Elect. C 4% 
Hawaiian Elect. D 5 
Hawaiian Elect. E 5 
Hawaiian Tel. A 4.8 
Houston Lighting & Power 4 
Houston Natural Gas 5 
Idaho Power 4 
Illinois Power 4 
Illinois Power 4.08 
Illinois Power 4.20 
Illiniois Power 4.26 
Illinois Power 4.42 
Illinois Power 4.70 
Indiana & Michigan Elect. 
4% 
International ‘Utilities 1.40 
Interstate Power 4.°6 
Interstate Power 4.79 
Iowa-Illinois Gas & Elect. 


4.36 
Iowa Power & Light 4.35 
Jersey Central Pwr. & Lt. 4 


Kansas City Pwr. & Lt. 3.8 
Kansas City Pwr. & Lt. 4 
Kansas City Pwr. & Lt. 4% 
Kansas City Pwr. & Lt. 4.20 
Kansas-Nebraska Natural 

Gas 5 
Kansas Power & Light 5 
Kentucky Utilities 434 
Lone Star Gas* 4.75 
Long Island Lighting 4.35 
Long Island Lighting 5 
Long Island Lighting 51%, A 
Long Island Lighting 

5.25 C 3 
Louisiana Pwr. & Lt. 4.96 
Louisville Gas & Elect. 5 
Metropolitan Edison 3.80 
Metropolitan Edison 3.85 
Metropolitan Edison 3.90 
Metropolitan Edison 4.35 
Metropolitan Edison 4.45 
Minneapolis Gas 5 
Minneapolis Gas 5.10 
Minneapolis Gas 5.50 
Mississippi Power 4.60 
Missouri Power & Light 
Missouri Public Service 
Monongahela Power 4.40 
Monongahela Power 4.50 
Monongahela Power 4.80 
Narragansett Elect. 414, 
Narragansett Elect. 4.64 
New England Power 6 
N. J. Power & Lt. 4 
N. J. Power & Lt. 4.05 
New Orleans Pub. Serv. 434 
N. Y. State Elect. & Gas 3% 
N. Y. State Elect. & Gas 4.40 
N. Y. State Elect. & Gas 4% 


3.90 
4.30 


Niagara Mohawk Power 3.40 
Niagara Mohawk Power 3.60 
Niagara Mohawk Power 3.90 


Niagara Mohawk Power 4.10 
Northern Illinois Gas 5.00 
Nor. Ind. Pub. Serv. 414 
Nor. Ind. Pub. Serv. 41% 
Nor. Ind. Pub. Serv. 4.56 
Northern Nat. Gas 5% 
Northern States Pwr. 3.60 
Northern States Pwr. 4.10 
Northern States Pwr. 4.11 
Northern States Pwr. 4.80 
Ohio Edison 3.90 

Ohio Edison 4.40 

Ohio Edison 4.44 

Ohio Edison 4.56 

Ohio Power 4.40 

Ohio Power 4.50 
Oklahoma Gas & Elect. 4 
Oklahoma Gas & Elect. 5! 
Oklahoma Natural Gas 
Oklahoma Natural Gas 
Oklahoma Natural Gas 
Pacific Gas & Elect. 1.38 
Pacific Gas & Elect. 4.50 
Pacific Gas & Elect. 4.80 
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Pacific Gas & Elect. 5 
Pacific Gas & Elect. 
Pacific Gas & Elect. 
Pacific Gas & Elect. 6 
Pacific Lighting 4.50 — 
Pacific Lighting 4.75 
Pacific Pwr. & Lt. 5% 
Pacific Tel. & Tel. 6 : 
Panhandle East. Pipeline ‘4 
Peninsular Tel. 1.00 
Penna. Elect. 3.7 
Penna. Elect. 4.05 
Penna. Elect. 4.40 
Penna. Elect. 4.50 
Penna. Elect. 4.70 
Penna. Power 4.24 
Penna. Power 4.25 
Penna. Pwr. & Lt. 
Penna. Pwr. & Lt. 
Penna. Pwr. & Lt. 
Penna. Pwr. & Lt. 
Penna. Water & Pwr. 4.50 
Penna. Water & Pwr. 5.00 
Philadelphia Elect. 1.00 
Philadelphia Elect. 3.80 
Philadelphia Elect. 4.30 
Philadelphia Elect. 4.40 
Philadelphia Elect. 4.68 
Philadelphia Sub. Water 3.65 
Philadelphia Sub. Water 4.95 
Potomac Edison 4.70 
Potomac Elect. Pwr. 
Potomac Elect. Pwr. 
Public Service of Colo. 4% _.. 
Public Service of Ind. 3% 
Public Service of Ind. 4.16 
Public Service of Ind. 4.32 
Public Service of Ind. 4.90 
Public Service of N. H. 3.35 
Public Service of N. J. 4.70 
Public Service of Okla. 4 
Public Service El. & Gas* 
1.40 9 14 
Public & Gas 
4.08 
Public 
4.18 
Public 
4.70 
Rochester Gas me 
Rochester Gas & Elect. 4.10 
Rochester Gas & Elect. 4.75.. 
Rochester Telephone 5 


3.35 
4.40 
4.50 
4.60 


3.60 A 
3.60 B .. 


Service El. 


Service El. & Gas 


Service El. & Gas 


& Elect. 4 


San Diego Gas & Elect. 4.40. 
San Diego Gas & Elect. 4.50.. 
San Diego Gas & Elect. 5.00 


San Jose Water Works 
4.75 A a 
San Jose Water Works 
4.75 B 
San Jose Water Works* 4.70 
Savannah Elect. & Pwr. 5.36 
Scranton Spring Brook 
Water 4.10 fo 
Sierra Pacific Power 6 
South Carolina Elect & Gas 
4.50 __ 
South Pititsburgh Water 
South Pittshurgh Water 
Southern Calif. Edison 
Original 
Southern Calif. 
Southern Calif. 
Southern Calif. Edison* 4.48 _ 
Southern Calif. Edison 4.88 _ 
Southern Indiana Gas & 
Elect. 4.80 .. 
Southern Union Gas 4.25 
Southern Union Gas 5 
Southwestern Elect. Serv. 


4% 
4.7 


Edison 4.08 _ 
Edison 4.32 _ 


4.40 
Southwestern Pub. Serv. 3.70 
Southwestern Pub. Serv. 4.36 
Southwestern Pub. Serv. 4.15 
Southwestern Pub. Serv. 4.60 
Tampa Elect. 4.32 _. 
Tampa Elect. 4.16 
Tenn. Gas Transmission 4.10 
Tenn. Gas Transmission 4.25 
Tenn. Gas Transmiission 4.60 
Tenn. Gas Transmission 4.64 
Tenn. Gas Transmission 4.65 
Tenn. Gas Transmission 5.10 
Tenn. Gas Transmission 5.12 
Tenn. Gas Transmission 5.25 
Tenn. Gas Transmission 5.85 
Texas Eastern Transmission* 
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Texas Eastern Transmission* 
ee BE sie: 2 . 
Texas Eastern ‘Transmission 
5.50 ern Bae 
Texas Elect. Serv. 4 
Texas Elect. Serv. 4.56 
Texas Elect. Serv. 4.64 


Texas 
Texas 


Gas Transmission 5.40 
Power & Light 4 __ 
Texas Power & Light 4.56 
Texas Power & Light 4.84 
Toledo Edison 4.25 
Transcontinental Gas Pipe 
Line 2.55 . 
Trunkline Gas 5.00 


Union Elect. of Mo. 3.50 
Union Elect. of Mo. 3.70 
Union Elect. of Mo. 4.00 
Union Elect. of Mo. 4.50 


Virginia Elect. & Power 4.20 
Virginia Elect. & Power 5 
Washington Gas Light 4.25 
Washington Gas Light* 4.50 
Western Natural Gas 5 
West Penn. Power 4.10 
West Penn. Power 4.20 
West Penn. Power 4.50 
West. Texas Utilities 4.40 
West. Texas Utilities 6.00 
Wisconsin Elect. Power 3.60 
Wisconsin Elect. Power 6 


Worcester County Elect. 4.44 


TRANSPORTATION 


Alabama Great Southern 6 

American Airlines* 3.50 

Atchison, Topeka & S. Fe 5.. 

Atlanta & Charlotte Airline 
R.R. 9 

Atlantic Greyhound 4 

Carolina, Clinchfield & Ohio 
5 , 

Chesapeake & Ohio Rwy.* 314 

Chicago, Rock Island & 
Pacific* 5 

Denver, Rio Grande & 
Western* 5 

Greyhound 4% 

Greyhound 5 ; 

Illinois Central R.R. 6 

Kansas City Southern Rwy. 
4 

Nash. & Decatur Gtd. 

New York. Chicago & St. 
Louis 6 

Norfolk & Western 4 

North Penna. R.R. 4 

Norwich & Worcester R. R. 8 


Phila., Germantown & 
Norristown R.R. 6 
Pitts. Ft. Wayne & Chic. 

ae. 7 
Reading Co. 4 Ist 
Reading Co. 4 2nd 


Southern Rwy. 5 

Union Pacific R. R. 4 

United Airlines* 4.50 

United N. J. R.R. & 
Canal Gtd. 

Virginia Railway 6 

Western Pacific R. R. 5 

Wheeling & Lake Erie R. R. 


MISCELLANEOUS 
American 


American 
American 


Crystal Sugar 4% 
Snuff 6 
Tobacco 6 
American Viscose 5 
Avondale Mills 4.50 
Burlington Mills 4 
Celanese Corp. 4.10 
Celanese Corp. of Amer.* 
4%, . 
Celanese Corp. of Amer. 7 
Cluett Peabody* 4 
Cluett Peabody 7 
Dan River Mills 4.50 
(Geo. W.) Helme 7 _ 
Ligget & Myers Tob. 7 
(P.) Loriillard 7 
May-Stern 5 
Pillsbury Mills 4 
(R. J.) Reynolds Tobacco 
3.60 _ 
(R. J.) Reynolds Tobacco 
se 
Universal Leaf “Tobacco 8 
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GOING PLACES 2 the nation’s rivers 


with Citres Service... 








Cities Service petroleum products travel by fast supertankers...they also 
move by plodding barge over the nation’s inland waterways from Cities Service 
refineries to major midwest distribution centers... today they are traveling over water, 
over land and underground in record quantity, to meet a record customer demand. 


CITIES @ SERVICE 


A Growth Company 





Number 14 of a series 








Painting by Marshall Johnson in collection of Second Bank-State Street Trust Co. 


Business prospects for suppliers of 
farm equipment are better than im- 
plied by the dollar income expecta- 
tions of farmers as a whole. 

Mechanization of farms is less ad- 
vanced than in the case of many 
other industries. Farm equipment may 
be moving into a _ substantial new 
growth phase at a time when farmers 
are anxious to employ cost saving 
devices. 

Subject to normal variations in 
management calibre, farm equipment 
stocks provide good investment pos- 
sibilities right now. 


S THE NATIONAL ECONOMY CONTIN- 
A ues to forge ahead to record levels, 
the failure of farm income to keep pace 
stands out in contrast to the general 
trend. In 1955 the farmer is only 
slightly worse off than in the preceding 
year, but he seems much worse off when 
compared to the buoyancy of the re- 
mainder of the economy. As a result, 
politically inspired cries of dismay 
echo through Congress. The political 
community fears that a little help will 
not be enough when a wave of general 
price increases has been sweeping across 
the nation, in contrast to price drops 
for farm staples. 


Pronouncements in the public press 
by both political parties have stated 
that something will be done to improve 
the lot of the farmer. It is predicted 
that relief will be in the form of some 
kind of acreage subsidy to reduce pro- 
duction. During 1955 this type of cur- 
tailment has led to a big increase in 
production per acre. Just what program 
will be enacted by Congress is any- 
body’s guess, but the theme is clear; 
the farmers’ lot must be improved. In 
the meantime many suppliers of equip- 
ment and chemicals to farmers are do- 
ing just fine. 


Farm equipment demand has _ built- 
in incentives: a slowly growing demand 
in tonnage, soft or declining prices, 
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meets, 


rapid decline in available labor and 
great advantages from application of 
modern chemical techniques besides a 
government cushion under many com- 
modities. The passing of farm living 
as a way of life accelerates the trend 
toward large units. 


Experimental Nature of Market 


The farm equipment market provides 
a relatively favorable reception for new 
but unproven equipment. Farmers ex- 
pect to put in time on maintenance of 
equipment so that they are not over- 
whelmed by minor difficulties, the way 
users of cars and household devices 
are, nor is outward appearance import- 
ant. Consequently, farmers are among 
the first to be offered new mechanical 
devices to improve the utility of their 
equipment. In addition a greater num- 
ber of producers are able to serve a 
market which accepts diversity. For in- 
stance, farmers have been pioneers in 
the employment of hydraulic accumula- 
tors, which are uesd to provide power 
for changing the position of tools 
hitched to tractors. New types of motive 
power tend to be used on farm tractors 
long before installation in passenger 
cars. In Detroit it is felt that gas tur- 
bines may perhaps be used on tractors 
in a year or two. 


Farmers are becoming more like man- 
ufacturers all the time, and at a time 
when the mechani- 
cal arts are well ad- 
vanced. There are 
plenty of suppliers 
who want the farm- 
ers’ business, and 
who go all out to 
invent new devices 
to reduce farm op- 
erating costs. By 
employing the most 
efficient mechanical 


DYNAMICS OF INDUSTRY 
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~~ FARM EQUIPMENT 


Less LABOR, LESS LAND, 
MorE MACHINES 


WILLIAM P. O'CONNOR, Jr. 
and CHARLES F. ARLINGTON 





Mr. O’Connor is a general partner of 
McDonnell & Co., members of the New 
York Stock Exchange, and heads their 
research activities. Mr. Arlington is also 
associated with the same firm as a security 
analyst. 





equipment and using chemical plant 
foods and pest controls effectively, 
farmers with economic-sized tracts of 
land can produce tonnages of grain, 
cotton, beans or fruit at costs well be- 
low the industry average. Because of 
the high proportion of farm output 
produced by primitive, politically pro- 
tected methods, the possibilities for 
efficient farmers are quite good. This is 
why producers of equipment and sup- 
plies have much better prospects than 
one would think from reading the news- 
papers. 


At this time 2 million of the 514 mil- 
lion farms produce most of the nation’s 
commercially sold output, which has a 
total value of nearly $30 billion. Effici- 
ency of farms is steadily rising, a fact 
demonstrated by doubled worker pro- 
ductivity in 20 years but further marked 
increases by use of more modern equip- 
ment still appear possible. The contin- 
uing problem of more workers moving 
into other industries may keep the in- 
dustry cyclical, but farmers are reach- 
ing the point where many have enough 
capital to speed up mechanization. 





Caterpillar D7 Tractor subsoiling a North Dakota farm. 
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Growth Possibilities Substantial 


The agricultural equipment industry 
has consistently increased its share of 
total farm expenditures, going from 9% 
of Net Farm Income in 1946 to 13% 
in 1954, in spite of a decline in net 
income in this period. In 1955, for the 
first time in the post war era, the in- 
dustry will show an increase in sales 
while farm income is declining. This 
change in trend is a sign that the in- 
dustry is improving its basic position 
and has overcome the effects of un- 
favorable farm income. Manufacturers 
expect that new products, which are 
capable of performing tasks thought 
impossible a few years ago, together 
with modern selling techniques, will 
stimulate demand. 


The real growth may come when the 
farm industry stabilizes, as it seems 
likely to do in the near future, and with 
income level or rising, purchases of 
equipment should accelerate. Although 
this may sound like wishful thinking, 
we tend to forget that consumption of 
farm products rose from around $10 
billion in 1940 to a high of about $35 
billion in 1951, and is now around $30 
billion. Without trying to prove that 
the value of farm output may be near 
a low point, it is usually safe to as- 
sume that when any problem gets as 
much attention from politicians and 
the press as farm income has been re- 
ceiving of late, the low point for that 
particular cycle is about over. Over the 
long-term, consumption of farm prod- 
ucts has a rate of growth somewhat 
better than the economy as a whole. 
The suppliers of equipment and agricul- 
tural chemicals have growth rates sub- 
stantially higher than farm production 
as a whole. In fact, the sounder com- 
panies have been growing at a rate of 
more than 10% a year. The cyclical 
nature of agriculture tends to draw 
attention away from the basic sound- 
ness of the equipment industry. 


Population has been officially esti- 
mated to increase about 25%-30% by 
1970-1975. Simultaneously the number 
of farms, farmers and workers on 
farms is declining, but farm size is 
increasing and each acre must yield 
more. This decline is illustrated by the 
fact that in 1940 farm population ac- 
counted for about 23% of the total while 
now it is only 14%. Today, 10% of the 
working labor force in the U. S. works 
on farms, 15 years ago it was 17%. 
Moreover, the ever expanding cities 
with their suburban outcroppings are 
using more and more of the available 
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arable land, with the result that new 
farm land requires more machinery 
and chemicals to be brought into agri- 
cultural use. It is obvious that the only 
way the farmer can fight adverse trends 
and still supply an increasing amount 
of fibers and foods is by utilizing im- 


proved methods, more _ self-powered 
machinery, fertilizer and _ insecticide 
controls. 


Business Firms Serving Farmers 


In the United States, it is possible 
that a majority of business firms have 
something to do with farming. These 
comments are concerned mainly with 
manufacturers of agricultural mechan- 
ical goods but it is a reasonable esti- 
mate that close to 15% of the entire 
output of the chemical industry goes to 


sidered as having a full line. The full 
line companies are the ones that have 
a tractor to head their line, and pro- 
duce the other machines needed for 
most farming operations, such as har- 
vesters, fertilizer distributors and spray- 
ers; various tools for tillage of the 
land; seeding machinery; grinding 
and roughage mills and a multitude of 
other equipment. 


The 9 companies considered by the 
industry to have full lines are: Allis 
Chalmers, J. I. Case, Cockshutt, Deere, 
Ford Motor Co., International Harves- 
ter, Massey-Harris-Ferguson, Minneap- 
olis-Moline, and Oliver. Of course, just 
because they manufacture and sell a 
full line of products does not necessarily 
guarantee a profitable and growing op- 
eration. In fact many companies, or 


i» ky i 





The 20-C field harvester in action. 


farmers. Chemicals sold to farmers are 
more than one and one half times the 
sales volume of the farm equipment 
industry. These include fertilizer, in- 
secticides, vitamin and antibiotic feed 
supplements, wood preservatives and 
so forth. 


In 1954, according to the Bureau of 
Census, the total value of manufac- 
turer’s shipments of farm machinery 
was about $1.6 billion at factory prices. 
This is slightly less than 2% of the 
total value of manufactured products 
in the U. S., and in the neighborhood of 
13% of the farmers’ net income. While 
the farm equipment field is serviced by 
about 1,400 individual companies, op- 
erating over 1,500 manufacturing 
plants, only 9 companies can be con- 


divisions of larger companies, have 
made consistently satisfactory profits by 
just sticking to one specialty product. 
This explains the large number of firms 
in the field, many of which only oper- 
ate in a limited area with one or two 
products. Some of the full line com- 
panies are very well known in fields 
other than farm machinery; for ex- 
ample, International Harvester—trucks, 
Ford — automobiles, Allis-Chalmers — 
heavy equipment, while Deere has gone 
into the chemical business through the 
construction of an ammonia urea plan’. 


Farm Equipment Industry 1946-55 


After World War II equipment man- 
ufacturers had to satisfy a different type 
of market than they had previously 
known. There was a pent-up demand 
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for farm equipment of all kinds. Farm 
labor was scarcer than before the war, 
and yet farmers had to supply both the 
United States and war-torn Europe with 
huge quantities of food and fibers, such 
as cotton. To meet this demand, the 
agricultural equipment companies hur- 
riedly expanded existing facilities and 
built new ones. Hundreds of new com- 
panies sprang up and business was 
good. This golden era lasted until 1949 
when demand began to slacken and 
dealer inventories accumulated. The 
Korean war provided stimulus for agri- 
cultural commodities with increased 
demand for equipment. The second 
boom was shorter lived than the first, 
and in 1952 dealer inventories were 
again bulging and production was cut 
drastically. From 1946 to 1952 the in- 
dustry had over-expanded both manu- 
facturing facilities and distribution or- 
ganization. It had also been lax in the 
development of new products and prod- 
uct lines, and management had grown 
over-confident and less aggressive in 
sales promotion. 


The years from 1952-1954 were lean 
ones for the manufacturer. Management 
had to reappraise and rebuild, and in 
this period a base was formed for fu- 
ture profitable operations. Many small 
marginal companies dropped out or 
were absorbed. A rash of mergers broke 
out, spurred on by depressed market 
values, the poor farm outlook and the 
desire to broaden or strengthen exist- 
ing product lines. For instance, Fergu- 
son and Massey-Harris have merged, so 
have Oliver & Farquahr, Allis-Chalmers 
and Gleaner-Harvester, and Minneap- 
olis-Moline with Avery. 

Manufacturing plants were modern- 
ized and antiquated facilities disposed 
of; production was streamlined in keep- 
ing with the times. The dealer organ- 
izations which had mushroomed all too 
fast, now had to be straightened out 
and the weak links eliminated. Dealers 
had to adapt themselves to this new 
situation, just as the manufacturers had 
to change selling methods and learn to 
supervise dealer inventory control. This 
was the same readjustment to the ordi- 
nary peacetime world that all other in- 
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a — 
= 68 “ Se £- : 
a 2 @ @ 8 = 

a8 ~ Ey y E 3 re" $8 PRE-TAX PROFIT MARGINS (%) 

sc) CO cf sf “£9 «as 
Allis Chalmers _. 62 4.00 7.20 $6.00 10.0 81-61 | 13.7 15.2 129 8.4 10.3 
Se ae d 40 350 19-14] 210 15.1 9.9 1.4 d 
Cockshutt 88 4 d d —. He 7a ws 17 5.6 d 
Decte ... ... S6 200 2:76. 4:50 SO  3eal |. 229 222 72 134 12.8 
Int. Harvester _.. 36 2.00 2.24 3.50 10. 41-35 | 125 142 9.1 7.0 6.3 
Massey H-F 10 .60 .76 oo WSs. W2Ol6a 148 ie 4.0 d 
Minn. Moline... 21 eS d 20 100.0 25-12 | 12.2 9.7 9.7 4.2 5.8 
a . Se . 260 1.61. .250 64 18-13 | 19.1 154 104 8.0 53 

SALES AS % OF 
SALES (MILLIONS) NET FARM INCOME 
1950 1951 1952 1953 1954 |1950 1951 1952 1953 1954 

Allis Chalmers 343.7 457.1 513.6 5145 49291258 2.88 3.58 4.18 4.10 
Case 132.7 153.6 142.9 1115 924]1.00 .97 1.00 .94. .77 
Cockshutt 40.0 43.7 574 495 30.7] 30 .28 40 40 ~~ .26 
Deere - 336.5 433.0 383.2 378.5 319.9] 2.53 2.73 2.68 3.07 2.66 
Int. Harvester 942.6 1277.3 1204.0 1256.1 994.1 | 7.08 8.10 8.45 10.02 8.30 
Massey H-F ____. 79.2 91.1 926 105.7 77.4]1.23 125 1.57 1.54 2.48 
Minn. Moline 98.8 119.5 134.4 1366 1283] 59 58 65 86 65 
Oliver ; 164.1 197.4 2248 189.1 297.7] .74 .76 .94 1.11 1.07 
Net Farm Income 
($billions) = a3 Ibs 143 23 26 
GNP ($billions) . 285.1 328.2 345.2 364.5 360.5 
Industry Sales ($billions) 2.4 2. 2.6 ye 1.6 


With respect to Allis-Chalmers and Internation- 
al Harvester, the figures may be somewhat mis- 
leading because of the important participation in 
other industries. Allis-Chalmers is a major pro- 
ducer of electrical apparatus and derives less than 
half of total revenues from farm equipment. Har- 
vester is the third largest truck manufacturer, and 





this activity accounts for about 2/5 of the com- 
pany’s sales. Deere & Co. enjoys the reputation of 
having the best management in the industry, and 
figures seem to support this appraisal. We think 
that Oliver has the most effective management 
among the smaller companies and figures also 
seem to warrant this opinion. 





dustries have had to deal with except 
that here it was possible to hope that 
a new era was dawning. Before they 
could take advantage of any new era. 
it was necessary to redesign the old 
tractors, pickers, plows and harvesters. 
Factories were reorganized, product 
lines expanded, and diversification into 
new and allied fields begun. 


The new products were not perfected 
over-night. It takes many years to de- 
sign, manufacture, and market new 
equipment capable of performing the 
many severe farm chores. New metal 
alloys had to be tested and developed 
to meet the more exacting engineering 
requirements of more complicated and 
powerful machinery. Production meth- 
ods had to be revised to facilitate the 
manufacture of new product lines. 


The development of machines for 
farms has put much greater emphasis 


upon higher powered tractors, hydraulic 
controls, power steering and new meth- 
ods to speed up and minimize effort in 
implement hitching. The trend is to- 
ward more self-propelled machinery and 
so far the successful have 
combines and cotton pickers, but mecha- 
nized, all-purpose units are being used 
in an ever-growing number of agri- 
cultural operations. 


most been 


Current Cyclical Position 


So extreme is the pessimism about 
farm equipment that many people be- 
lieve that 1955 sales and profits are 
just wind-fall profits which will decline 
next year because these sales are merely 
rebuilding dealer inventories.) Accord- 
ing to reports from the industry, actual 
sales to the users of machinery are al- 
most matching production. Inventories 
have not been built up to a degree 
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a ——_— Poe sees _Stapnenti ; — 
(photo from Northwest Bancorporation annual report) 
A battery of combines harvesting a record crop. 
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where production in 1956 might have 
to be curtailed. 


The nature of the industry itself pre- 
sents many problems not encountered 
by other manufacturing businesses. It is 
basically seasonal with periods of high 
activity and lulls. It is not just a prob- 
lem of selling more at one season but 
of selling only when needed. However, 
both dealer and manufacturing effici- 
ency programs are starting to take hold 
and profits should continue to be well 
maintained. With the farm industry still 
hanging at a pretty low level, there 
seems to be more room for improve- 
ment in demand than a decline. Any 
improvement in farm income would 
certainly offset such dealer overstock- 
ing as might exist. 


As a general rule we have found 
that, even in a very favored industry, 
the best investment results are obtained 
if commitments are made in the com- 
panies which are strongest, from a prod- 
uct and financial standpoint, and which 
have consistently done better than the 
average. Deere is our first choice for 
investment in the agricultural equip- 


ment field. In the next tier, the most 











He's alive... 
and you helped 


People still die from tuberculosis 
—this year one American every 
twenty-seven minutes! 

Yet the money which you give 
for Christmas Seals has helped to 
save thousands of lives. 

Christmas Seals fight tuberculosis 
year-round—through education, case 
finding, patient rehabilitation, and 
research. 

Make Christmas Seals a part of 
your holiday giving, today. 
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interesting company is Oliver Farm 
Equipment Co., the most improved firm 
in the industry. 


In both companies, the dividend is 
covered twice over by earnings, man- 
agements are aggressive and product 
lines well established. In addition earn- 
ings are running at rates of from 12% 
to 15% of market prices, and the stocks 
are yielding over 514%. Recognizing the 
industry and its cyclical nature we feel 
that these companies are attractive for 
investment in their own right. 

A A A 
Bank’s School Program 
Wins Acclaim 


The first year’s experiment with the 
educational program, “In Account With 
Youth,” created by First National Bank 
of Minneapolis in cooperation with the 
local school system (T.&E. 5/54 p. 454 
and 8/54 p. 694) put the material in 
use by class levels ranging from primary 
grades to senior high school and special 
adult courses, and by teachers of thirteen 
different subjects. Student response to 
the section on budgeting and _ the 
handling of money led the coordinator- 
counsellor at the Vocational High School 
to devote a six-week period of class ses- 
sions to the program, and letters from 
many teachers showed the students had 
enjoyed the course at various grade 
levels. 


For the coming year two more teach- 
ing aids have been added to the printed 
material — “Count Your Assets” and 
“Mind Your Business” — these being 
practical booklets for high school level. 


First National Bank, Minneapolis, has 
made the materials available to other 
banks with the result that 63 communi- 
ties are now participating in the pro- 
gram. 

A A A 


PREFERRED STOCKS 


(Continued from page 951) 


i954, seventeen held preferred stocks in 
1955. Thirty-six funds held no _pre- 
ferred stocks in either year. 


Among the 540 preferred stock is- 
sues held at the 1955 date, 68 had been 
added during the previous twelve 
months. On the other hand, 62 issues 
included in 1954 did not reappear in 
the 1955 list. Increases in the number of 
funds holding an issue occurred in 138 
instances, and decreases numbered 61, 
these figures being exclusive of issues 
newly appearing and those which were 
completely sold, called or converted. The 
list of 540 issues is given below with 
the number of funds holding each. 


Executive Development Study 


Published by ABA 
A new 100-page study of how to find 


and train prospective management ma- 
terial has been published by the Ameri- 
can Bankers Association under the title, 
“Executive Development in Banking.” It 
is based on five years of experimenta- 
tion, reports from 150 executives who 
have actually used the plan, and another 
350 presidents who consider it applica- 
ble to their own situations. 

The present facilities for training of- 
fered by the American Institute of Bank- 
ing and the various national and regional 
bank-university cooperative schools are 
carefully outlined in the book. There are 
excellent sections on how to clarify ex- 
ecutive job requiremenis, how to deter- 
mine job performance. and how to con- 
duct appraisals of bank officers, as well 
as how to counsel them and follow up 
after the appraisal. 


The authors are to be congratulated 
on covering a wide field in brief com- 
pass, with full descriptions of the most 
important approaches, and sufficient field 
information to give weight to the find- 
ings. The volume is practical in its 
presentation and valuable both as a 
guide to performance and as a reference 
list of training methods and opportuni- 
ties. 








“WHY DELAWARE?” Tax and trust 
laws of the State of Delaware 
facilitate the accumulation, man- 
agement and conservation of 
property by corporations and 
non-residents. Write for “Why 
Delaware?” our new booklet sum- 
marizing these benefits. 


WILMINGTON 


Trust Company 
Wilmington, Delaware 


. . $ 26,115,604 
. » $256,103,787 


Cepital Funds . 
Total Assets .. 
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HE New York STATE BANKERS 

Association Trust Division con- 
ducted its Ninth Annual Conference in 
Albany on October 21st, preceded by 
the traditional Thursday evening get- 
together dinner. The registration of 
some 225 trustmen from all sections 
of the State was only slightly below 
last year’s record attendance of 250. 



















































































In welcoming the conferees, William 
F. Ploch, State Bankers Association 
president and vice president and chair- 
man of the trust committee of the 
Franklin National Bank, Mineola, stated 
that the Association had appointed a 
committee to cooperate with the Joint 
Committee of the New York State Leg- 
islature set up to study pososible changes 
in the State banking laws. He pointed 
out the opportunity which this study 
offers the banking fraternity to express 
its views in an organized and forceful 
manner and pledged the best efforts of 
his organization to assist in all con- 
structive recommendations. Chairman 
Charles E. Treman, Jr., vice president 
and trust officer of Tompkins County 
Trust Co., Ithaca, reported continued 
activity of the Division’s regional group 
meetings designed to acquaint members 
of the bar, surrogates and legislators 
with trust company aims and practices. 
The seven meetings attracted a record 
attendance of 538 and the interest in 
trustee functions aroused in this man- 
ner amply justi%es continued stress on 
this phase of Division work. Mr. Tre- 
man also noted the successful launching 
of the pioneering Bank Fiduciary Fund. 
This venture, together with proposals 
for more realistic compensation for 
trustee services, keynoted the previous 
years meeting but unfortunately the 
second objective failed of attainment 
through Governor Harriman’s refusal 
to approve an increased fee schedule 
because public hearings were not held 
before passage. It is planned to rein- 
troduce appropriate bills in the next 
| ecislature. 


Committee Reports 


Following are some of the salient 
facts reported by committee chairmen: 


Trust Operations—William M. Con- 
nors. trust officer, Manufacturers Na- 
tional Bank of Troy—Second survey 
of trust department earnings showed 
some $48 billion of assets under ad- 
ministration at the end of 1954, with 
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earnings of $79 million, an increase of 
14% over 1953. Before allowance for 
credit on departmental deposits, how- 
ever, some 40% of all trust departments 
showed operating losses, which figure 
was reduced to 14% after such allow- 
ance was made. Pension fund business 
was, on the whole, unprofitable. A 


manual covering trust department rec- 


ords is under review and the commit- 
tee is also studying preparation of an- 


other manual for trust operations. 


Trust and Estate Law—E. Tinsley 
Ray, vice president, Grace National 
Bank, New York City—In addition to 
studying legal aspects of allocation of 
stock dividends, the committee examined 





NEW TRUST DIVISION OFFICERS 





CHARLES M. BLIss 
Chairman 


HERBERT A. JONES 
Vice Chairman 





the rule against perpetuities and found 
sentiment favoring changes therein. It 
took no position upon the question of 
the sale of variable annuity plans. It 
also considered suggestions for legisla- 
tion to simplify gifts of securities to 
minors and, after initial disagreement, 
now favors a revised draft thereof. 


Common Trust Funds — Harry M. 
Lyter, personal trust officer, The Chase 
Manhattan Bank, New York City—No 
legislation in this area has been passed. 
Two discretionary funds have been 
started in the last year, making a tie 
score of 18 to 18 in the discretionary 
and legal lists. One new discretionary 
fund is likewise pending. As of July 
31st, or nearest reporting date thereto, 
assets at market value totalled $407 
million, made up of 12,118 separate 
accounts, divided into 4,863 legals and 
7,255 discretionaries. 


Business Development—William B. 
Ogden, 3rd, trust officer, Merchants 
National Bank and Trust Co., Syracuse 
—Another very successful year for the 
Trust School has been completed in 
collaboration with New York Univers- 
ity. The wider recognition of the need 


for trained men in building trust busi- 
ness is swelling attendance at the con- 
centrated courses held each year. Nine 
1955 graduates were presented with 
their plaques. 


Other committe chairmen reporting 
were: 


Employees’ Benefit Fund—Esmond B. 
Gardner, vice president, The Chase 
Manhattan Bank, New York City. The 
study by the State Banking Department 
should be available shortly. The Insur- 
ance Department is also continuing its 
study and, in conference with its coun- 
sel, the Committee took the position 
that complete disclosure of investments 
is not a matter for the trustee but for 
the trust creator to decide. The commit- 
tee also feels that regulation in this re- 
spect would be preferable at the federal 
level. 


Veterans Accounting Study—Wilmot 
R. Craig, vice president, Lincoln-Ro- 
chester Trust Co., Rochester. 


Cooperation with the Educational 
Foundation — Charles M. Bliss, vice 
president, The Bank of New York, New 
York City. 


Costs and Compensation—George C. 
Barclay, vice president, City Bank 
Farmers Trust Co., New York City, in 
absentia, reported by Joseph V. Sauter, 
vice president, Bankers Trust Co., New 


York City. 


Tri-State Committee — Robert A. 
Jones, vice president, The Guaranty 


Trust Co. of New York, New York City. 


Bank Fund Launched 


Charles W. Buek, president of the 
Bank Fiduciary Fund and vice presi- 
dent, United States Trust Co., New York 
City, presented a report of the excellent 
reception accorded this new organiza- 
tion and of the fine results of its first 
six months in operation. Including new 
participations as of October 31st total: 
ling more than $400,000, assets will top 
$2,750,000, a most satisfactory show- 
ing against the estimated $3 million for 
the first full year. There are now 31 
bank shareholders representing about 
550 trust accounts. Average trust i0- 
vestment is about $4,200 but 60% of 
these trusts hold other investments. 
Earnings have been even _ better than 
estimated, with the first half year divi- 
dends at $1.51 after expenses. 
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Mr. Buek commented upon the Fund’s 
favorable portfolio performance dur- 
ing the recent stock market unsettle- 
ment with only an infinitesimal shrink- 
age of three tenths of one per cent as 
of October 10th, since more than re- 
covered. Apparently, the Fund has thus 
far justified its existence and Mr. Buek 
noted that its successful launching has 
brought a large number of inquiries 
from other jurisdictions which, from 
all indications, may result in organiza- 
tion of similar entities to provide group 
investment facilities. 


Country Bank Trust Growth 


The country banker can develop a 
worthwhile volume of trust business if 
he will approach the subject imagina- 
tively and will give a reasonable amount 
of time and effort to it, according to 
George H. Stebbins, president of The 
Simsbury Bank and Trust Co., Sims- 
bury, Connecticut. Although his institu- 
tion is a comparatively late arrival in 
this field and is competitively situated 
in relation to a metropolitan area, trust 
volume has shown consistent growth 
over recent years. Mr. Stebbins was 
quite frank in saying that expectations 
should be commensurate with the area’s 
potentials but a definite plan and con- 
tinuing emphasis will gradually bear 
fruit. He cited simplified reporting to 
local religious and community groups 
whose funds the bank was administer- 
ing as stepping stones to other accounts, 
both group and individual. His bank 
has also been successful in eliminating 
extra reporting or detailed services 
which had crept into its trustee rela- 
tions over the years or has placed such 
services upon a self-supporting basis. 
Although it may seem at times a slow 
proposition, Mr. Stebbins stressed that 
local people will, as conditions permit, 
favor the home bank if convinced that 
its services are equal to normal compe- 
tition. Hence, it is important that the 
trust company identify itself with com- 
munity activities and make it clear that 
it is there to serve. 


Lawyer’s Viewpoint 

That perennial topic of trustmen, 
namely, cooperation with the bar, was 
presented from the lawyer’s angle by 
Robert Groben of Ferris. Hughes, Dor- 
rance and Groben of Utica. His theme 
Was cooperation in estate planning and 
administration as joint partners to best 
serve the interests of the client. Full 
assurance from the outset that the at- 
torney will handle legal details of all 
wills drawn by him affords a fine op- 
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portunity to sell him on trust company 
service. Mr. Groben remarked that the 
mutual feeling of latent conflict of in- 
terest really had no place if both at- 
torneys and trustmen approached the 
subject logically, because lawyers do 
not write themselves in as executors 
and trustees as frequently as believed 
and, furthermore, in most of the cases 
where they do, there is either a good 
reason which the trust company should 
not question or the estate is undesirable 
in size or has characteristics which 
would probably result in refusal to 
qualify. In short, if mutual frankness 
and confidence prevail, trustmen and 
lawyers can coexist successfully and 
render the best service to the public. 


Wren Counsels Caution 


Changed conditions in recent months 
should dictate an increased degree of 
caution on the part of trustees in their 
approach to the stock portion of their 
portfolios, in the opinion of Paul I. 
Wren, vice president of Old Colony 
Trust Co., of Boston. The two principal 
motives for trustee participation in 
equities are larger income and some 
protection against inflationary forces 
but the logic of this thinking has been 
somewhat negated by the price rise in 
investment grade stocks at the expense 
of dividend yield, while the Administra- 
tion has been successfully combatting 
inflationary tendencies by restrictive 
measures. Hence, there is less reason 
for recourse to equities now and high 
market levels and recent events have 
injected elements of uncertainty which 
call for careful review of investment 
positions. 


Mr. Wren expressed no alarm over 
conditions nor did he counsel a policy 
of withdrawal from stocks, which 
would be a departure from traditional 
Boston principles of balanced invest- 
ment. He did, however, stress the need 
for careful combing of lists to insure 
acquisition or retention of top quality 
stocks only, in the belief that less than 
prime commitments are the source of 
potential danger. His institution has 
followed the policy of a limited invest- 
ment list of first-flight companies based 
upon experience of inferior perform- 
ance with lesser names. 


At this time, Mr. Wren mentioned 
50% or more at cost as their suggested 
equity composition in personal irusts 
and less than 45% in the common fund, 
although these proportions would range 
higher at market levels. 


Mr. Wren expressed the opinion 


that business momentum would hold 
through much or all of 1956 but that 
the President’s illness had brought a 
question mark into the psychological 
area which calls for heightened caution 
until new factors appear. Political con- 
siderations always pose uncertainties 
for the investor. Although it is impos- 
sible to say whether the valuation of 
earnings ruling prior to President Eisen- 
hower’s illness should be revised down- 
ward now, it is a time for vigilance and 
adherence to tested trustee investment 
principles. 

Certificates of appreciation were pre- 
sented to the following men: Charles W. 
Buek, vice president, United States 
Trust Co.; Robert A. Jones, vice presi- 
dent, Guaranty Trust Co. of New York; 
Bascom H. Torrance, vice president, 
City Bank Farmers Trust Co., all of 
New York City. 


Retiring chairman Treman was pre- 
sented with the usual token of appre- 
ciation for his conduct of the Division’s 
activities. He was succeeded as chair- 
man by Charles M. Bliss, vice president, 
The Bank of New York, New York City. 
Herbert A. Jones, vice president, The 
National Commercial Bank and Trust 
Co., Albany, was named vice chairman. 


The new members of the Executive 
Committee are: Joseph V. Sauter, vice 
president, Bankers Trust Co., New York 
City; Burton Hulbert, president, Wilber 
National Bank, Oneonta; William M. 
Connors, trust officer, Manufacturers. 
National Bank of Troy. 


A A A 
N. Y. Banking Law Section Meets 


The Banking Law Section of the New 
York State Bar Association held its 
Annual Fall Meeting in Rochester on 
October 14. Key addresses included 
“Problems in Estates Involving Farms 
and Small Businesses” by the Hon. 
Leon Schwerzmann, Jr., Surroga‘e of Jef- 
ferson County, and “Current Economic 
Conditions and Business Outlook” by 
Ragnar D. Naess, New York City in- 
vestment counsellor. The Hon. Arthur 
Levitt, comptroller of the State, spoke 
on “The Banking Law and Its Relation 
to Municipal Affairs.” 


A A A 
TRUSTMAN ON SIX BAR PROGRAMS 


Bart A. Brown, vice president of Citi- 
zens Fidelity Bank and Trust Co., Louis. 
ville, addressed each of the six district 
meetings of the Kentucky State Bar dur- 
ing the latter part of September. His 
topic was Drafting Wills in the Light of 
the New Federal Internal Revenue Act. 
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SELECTED INCOME TAX PROBLEMS 


Fiscal Year — Family Allowance — Charity — Election 


BRENT M. ABEL 


McCutchen, Thomas, Matthew, Griffiths and Greene, San Francisco 


FISCAL OR CALENDAR YEAR FOR 
ESTATES AND TESTAMENTARY 
TRUSTS 


HE CODE PERMITS AN EXECUTOR TO 
7 either a fiscal or a calendar 
year for income tax! purposes. The 
choice is sometimes made by corporate 
fiduciaries for administrative conveni- 
ence. There is a quite natural tendency 
to spread the income tax work load 
over the year by the use of fiscal years 
for fiduciary returns. But it is also true 
that the fiduciary who reports income 
of all trusts and estates on a calendar 
year basis may in some cases be doing 
a disservice to beneficiaries. The choice 
should be made only after consideration 
of the income tax impact on each trust 
or estate and its beneficiaries. 


Since the fiscal year, if elected, will 
end on the last day of the calendar 
month next preceding the anniversary 
of the decedent’s death, this means that 
the election must be made before April 
15th of the year following the date of 
death. A simple illustration will serve 
to indicate the substantial income tax 
differences that may hinge on the choice 
between a fiscal and calendar year: 


The estate of an unmarried dece- 
dent consists principally of stock 
producing a single annual dividend 
of $20,000 payable in December. The 
decedent dies October 31, 1955. Ad- 
ministration expenses payable during 
the period January 1, 1956 to Sep- 
tember 30, 1956 are $10,000. 


By electing a fiscal year, these ex- 
penses may be claimed as deductions 
against the December, 1955, dividend. 
At first glance, a fiscal year is prefer- 
able. But it will not do to stop the in- 
quiry there. Suppose, for example, that 
the estate is left to an unmarried niece 
who has annual income of $50,000 apart 
from the estate and is herself on a calen- 
dar year basis. The entire estate is to 
be distributed to her in November, 1956. 





From address before Western Regional Trust 
Conference, Oct. 13, 1955. 


1T.R.C. Sees. 441, 642(b). 
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If the estate has elected a fiscal year, 
the administration expenses will be de- 
ductible by the estate on its return in its 
$20,000 bracket and will not be avail- 
able to the niece in her higher bracket. 
On the other hand, if a calendar year 
were elected by the executor, the 1955 
dividend would be taxed to the estate, 
and, under the new provisions of Sec- 
tion 642(h) of the 1954 Code, the ad- 
ministration expenses may be deducted 
on the niece’s 1956 individual return 
to the extent that they exceed the gross 
income of the estate for the year 1956. 
Hence, the first impression that a fiscal 
year return should be elected was er- 
roneous. 


This illustration serves to point up 
the impossibility of stating any general 
conclusion as to whether fiscal year or 
calendar year returns should be filed by 
the fiduciary. The inquiry by the fidu- 
ciary in the case of each individual 
estate should cover at least the follow- 
ing questions: 

1. When and in what amounts is 


taxable income likely to be re- 
ceived by the estate? 


bo 


When and in what amounts are 
deductible items of expense likely 
to be incurred? 


When and in what amounts are 
distributions likely to be made? 


*.* 
~~ 


4. What are the income tax circum- 
stances of the beneficiaries? Are 
they married? What is their prob- 
able tax bracket? If the decedent 
leaves a widow, can she claim the 
benefit of new I.R.C. Section 2(b), 
authorizing her to file for two 
years after the decedent’s death 
a return which shall be treated 
as joint? 

5. Is any family allowance to be 
paid to beneficiaries? 


6. Is it to the advantage of the es- 
tate to claim alternative deduc- 
tions for estate tax purposes, or 
for income tax purposes? 


Of course, in many cases not much 
difference in tax impact will hinge on the 
election. Or the different circumstances 
of different beneficiaries may compel 
the fiduciary to reach a decision based 





on its duty of impartiality to all rather 
than a saving of large amounts to some 
at a cost to others. But the fact remains 
that proper fiduciary performance re- 
quires that such decisions be based on 
informed individual study. 


The election made for the estate will 
not necessarily be the most desirable 
one for the trust to which the estate is 
distributed. A re-examination of the 
entire problem is desirable at the time 
of distribution to the trustee in order 
that the trustee may seasonably make its 
own election. 


INCOME TAX TREATMENT OF 
FAMILY ALLOWANCE 

Under the 1939 Code, it was fairly 
well established that an allowance paid 
to a widow out of the estate of her hus- 
band pursuant.to local statutory author- 
ity was not deductible by the estate or 
taxable income to the recipient. Under 
the new Code at first glance it appears 
that family allowance? is deductible by 
the estate and taxable to the recipient, 
if the taxable income of the estate, com- 
puted without deducting the allowance, 
exceeds the allowance. No distinction is 
made resting on whether the allowance 
by local law is payable out of principal 
or out of income. As to deductibility by 
the estate, the difference between the old 
Code and the new lies in the difference 
between Section 162(b) of the old Code 
(giving the estate a deduction for “in- 
come on the estate” distributed cur- 
rently by the fiduciary), and Section 
661(a)(2) of the new (authorizing a 
deduction for “amounts” properly paid 
or credited or required to be distri- 
buted). As to taxability to the recipient, 
neither the old Code nor the new ex- 
pressly refers to family allowance, but 
Section 662 requires a “beneficiary” 





2As used in this discussion, the term “family 
allowance” is intended to include an allowance 
payable during administration of an estate to 4 
widow, widower or other dependent of the dece- 
dent in accordance with local state law and pur- 
suant to an appropriate order of the probate court. 

8The term “beneficiary” is defined (I.R.C. See. 
643(c)) thus: “The term ‘beneficiary’ includes 
heir, legatee, devisee.”” The definition is not stated 
to be exclusive but usually one would so interpret 
it. 
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to whom a payment is made which is 
deductible by the estate under Section 
661(a) (2) to include a like amount in 
his gross income. 


Although commentators have express- 
ly stated, without qualification, that 
family allowance under the new Code is 
deductible by the estate and taxable (to 
the extent paid out of net distributable 
income) to the beneficiary,* this conclu- 
sion is not free from doubt. Not without 
significance is the absence of any men- 
tion of family allowance in the Senate 
Committee Report. There is thus no 
clear evidence of an intention on the part 
of Congress to change the old law. 


As to the treatment of family allow- 
ance by the estate, there is no require- 
ment that “amounts properly paid or 
credited or required to be dis- 
tributed,” to be deductible under Sec- 
tion 661(a) (2), be paid or distributed 
to beneficiaries or to any other speci- 
fically described person or class of per- 
sons. It is enough simply that they be 
“properly paid.” Thus there would ap- 


_ pear to be no question that ihe estate 


has the right (and probably the duty, at 
least in cases where the resultant income 


tax saving benefits persons other than 


the recipient of the family allowance) 
to claim an income tax deduction for 
family allowance. 


As to the treatment of family allow- 
ance by the recipient, the situation is 
quite different. Under the law of most 
states, the recipient of family allowance 
is entitled thereto as a matter of right 
and not as a “beneficiary” of the estate. 
Furthermore the right is not usually con- 
ditioned on the receipt of income out of 
which to pay the allowance. In such 
states, a reasonable argument can be 
made that family allowance is not tax- 
able to the recipient. Since the recipient 
takes the allowance not as “beneficiary” 





but as a matter of right conferred by 
local law, she is not within the express 
provisions of Section 662, which covers 
only “beneficiaries.” 


Thus the tax would have to be as- 
serted against the recipient, it would 
seem, under the general definition of 
gross income in Section 61 which in- 
cludes, inter alia, “income from an in- 
terest in an estate or trust.” Even this 


jlatter phrase may be simply a_ short- 


hand cross-reference to Section 662. A 
simple example will serve to illustrate: 








ea 


A decedent husband’s estate con- 
sists entirely of separate property 
in which under the local law his wi- 
dow has no dower or other interest. 


_ 


“55-3 CCH Federal Tax Reporter, Par. 3650.54; 


1) R.A. Federal Tax Coordinator, Par. C-4204. 
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He leaves the entire estate to his 
children. The probate court awards 
the widow an allowance payable dur- 
ing administration. The taxable in- 
come of the estate, computed without 
deducting the allowance, exceeds the 
allowance. 


Here the widow is clearly not a 
“beneficiary” of the estate. The allow- 
ance is paid to her against, rather ihan 
under, the provisions of the will. The 
widow can, it is submitted, reasonably 
contend that the allowance is not tax- 
able to her, at least if the estate does 
not claim a deduction therefor. Even 
if the estate claims the deduction (which 
it is no doubt under an obligation to 
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the children to do) on the seemingly 
sound ground that the allowance is “an 
amount properly paid or credited” to 
the widow,” it is difficult to see how 
this can affect the widow’s contention 
that the allowance is not taxable to her. 


One can hear the revenue agent re- 
belling at the notion that the family al- 
lowance may be both deducted by the 
estate and excluded from the recipient’s 
income. This result is not as improbable 
as it sounds. The deduction (although no 


‘Normally, of course, a fiduciary has no option 
about claiming available deductions for income dis- 
tributed. 5 C. B. 186. In this respect the deduction 
is different from other deductions, which will be 
allowed only if claimed. 





BARNEY OLDFIELD 
BREAKS RECORD AT 
AGRICULTURAL PARK 


Los Angeles’ present Exposition 
Park, with its famous Coliseum and 
County Museum, was called Agri- 
cultural Park in the early part of 
the century. “Devil-wagon man” 
Barney Oldfield broke the world’s 
auto race record there in Novem- 
ber, 1903. That same year this Bank 
established its Trust Service. In the 
years since, Southern Californians 
have come to think first of Security- 
First for all their Trust needs. 
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specific reference is made to family al- 
lowance) seems to be within the plain 
language of the relevant section of the 
Code. The exclusion from the recipient’s 
income is quite consistent with the no- 
tion that the allowance is really a pay- 
ment in satisfaction of a statutory right 
conferred by local law upon the reci- 
pient, totally unrelated to the receipt of 
income by the estate. That Congress has 
the power to call the allowance income 
to the recipient, we may assume. That it 
has chosen to do so is by no means 
clear. 


There is serious doubt whether the 
new Code effects a change in the old 
rules governing the tax treatment of 
family allowance by the recipient, al- 
though it seems clear enough that the 
estate may claim a deduction therefor. 


CHARITABLE BEQUESTS AS 
INCOME TAX DEDUCTION 
BY ESTATES 
A charitable bequest is of course a 
proper estate tax deduction. But in most 
estates, modest and large alike, it will 
be advaniageous taxwise to claim the 
deduction for income tax purposes if 
it is permissible. Can this be done under 
the new Code? The following discus- 
sion is limited to cash bequests and does 
not deal with specific or residuary be- 
quests, which raise different questions. 


An income tax charitable deduction 
unlimited in amount is allowed to an 
estate under Section 641(c). The deduc- 
tion is allowable in respect of “any 
amount of gross income” which is ap- 
plied to a charitable purpose.® Non- 
charitable bequests of a fixed sum paid 
or credited in more than three install- 
ments are also deductible as distribu- 
tions, as are non-charitable bequests 
payable solely out of income of the 
estate.‘ 


Is it a requirement of income tax 
deductibility that a charitable bequest 
be payable out of income or in more 
than three installments? In _ small 
estates, a bequest payable only out of 
income may not be large enough to 
meet the decedent’s wishes. Section 
663(a)(1), which excludes bequests 
generally from the distribution deduc- 
tion unless they meet the requirements 
there stated, (i.e., that they be payable 
in more than three installments or solely 
out of income), is broad enough io in- 
clude charitable bequests. But the very 
next subparagraph (Sec. 663(a) (2) ) 
specifically authorizes deduction of dis- 








‘Distributions to charities are excluded from the 
deduction allowed to an estate for distributions of 
income generally. I.R.C. Sec. 663(a) (2). 


Sec. 663(a) (1). 
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tributions to charity and does not con- 
tain the requirements that such distri- 
butions be only out of income or in 
more than three installments. If the lat- 
ter subparagraph is intended to occupy 
the special field as to charitable distribu- 
tions, then the preceding text, covering 
only the general subject of distributions, 
would not apply. It is also possible that 
a charitable bequest may be deductible 
if it either (a) meets the requirements 
of Section 663(a(1) (i.e., is payable 
only out of income or in more than 
three installments) or (b) meets the re- 
quirements of Section 663(a) (2). The 
Senate Committee Report is silent on the 
points. 


Assuming that Section 663(a) (2) ap- 
plies to charitable distributions, it must 
be further pointed out that it excludes 
from the general distribution deduction 
only those charitable distributions which 
qualify for deduction under Section 
642(c). The latter section authorizes a 
deduction of “any amount of the gross 
income” of the estate which is paid for 
a charitable purpose “pursuant to the 
terms of the governing instrument.” 
Hence an ordinary cash bequest in some 
such form as the following: “I bequeath 
$5,000 to X University,” would appear 
to qualify as an income tax deduction 
only if under the local law it may 
properly be paid, and is paid, out of 
gross income. 


Thus it would appear that the one 
form of charitable bequest which will 
surely be deductible by the estate for 
income tax purposes is the bequest pay- 
able solely out of income. If it is pay- 
able in more than three installments, 
whether out of income or principal, it 
will be deductible only if the provisions 
governing bequests generally are applica- 
ble also to charitable bequests. If it is 
a simple cash bequest payable in a 
lump sum, with no provision as to the 
source from which it is paid, it will be 
deductible only if under the local law 
it is payable, and is paid, out of in- 
come. 


Section 642(g), requiring a waiver 
of the right to claim certain deductions 
for estate tax purposes as a condition of 
claiming them for income tax purposes, 
does not apply to charitable deductions. 
Hence there appears to be no express 
prohibition against claiming the chari- 
table deduction for both income and 
estate tax purposes, if it is in such form 
as to qualify for both. The foregoing 
discussion is enough to raise a doubt, 
however, as to whether any such form 
can be devised. If the charitable bequest 
is payable solely out of income during 








administration, it will normally not be 
a proper estate tax deduction for the 
reason that the funds from which it js 
paid are not a part of the gross estate.§ 


INCOME TAX PROBLEMS OF 
WIDOW’S ELECTION 


It is a common testamentary device 
in community property states for a 
widow to permit her community proper- 
ty interest to pass under the will of her 
husband. In common law states, similar- 
ly, a widow is often required by her 
husband’s will to waive her dower rights 
as a condition of taking under the will. 
Substantively, such plans are often high- 
ly desirable. They permit continued uni- 
fied control of the entire marital proper- 
ty. The wife who is not inclined or 
equipped to manage affairs may thus 
obtain the benefit of over-all supervision. 

The wife’s election is usually in one 
of two forms: 


1. An election appended to the 
husband’s will and signed by her prior 
to execution of the will, reciting in 
substance that, in consideration of 
the provisions made for her benefit 
by the husband’s will, the wife elects 
to permit her share of community 
property to pass under its terms, or, 
in common law states, undertaking 
that the wife will waive her dower 
interest in consideration of the pro- 
visions made for her in the will. 


2. An election made by the wife 
during the course of the administra- 
tion of the husband’s estate, pursuant 
to an expression in the will that the 
wife must elect, if she is to take 
under the will, to permit her share of 
community property to pass under 
its terms, or, in a common law state, 
to waive her dower interest. 


The former type of election is referred 
to below as the “inter vivos election” 
and the latter as the “post mortem elec- 
tion.” 


The use of the election device, the 
choice between the alternative forms of 
such elections,® and even the terms of 
the election, have income tax implica- 
tions.1° The following discussion deals 
only with the community property elec- 
tion. It would appear to be of some 
limited relevance in those common law 


8ILR.C. Sec. 2055 (governing the charitable de- 
duction for estate tax purposes) provides in sub- 
section (d) that the deduction shall not exceed 
“the value of the transferred property required t0 
be included in the gross estate.’’ The primary tal- 
get of this limitation of course is quite different 
(relating, no doubt, to valuation), but it appears 
to reach the present point by its terms. 


"No attempt is made here to compare the rela- 
tive desirability of the inter vivos or post mortem 
elections on substantive law or policy grounds. 


loThe estate and gift tax implications of ele¢- 
tions, and the income tax treatment after distribu- 
tion, are carefully considered in Tax Consequences 
of Widows’ Elections, by Valentine Brookes, Es4- 
1951 So. Calif. Tax Institute 83. 
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states where the widow acquires, other 
than by the husband’s will, a vested 
dower or similar interest in some part 
of his estate at the moment of his death. 


In most community property states, 
the husband’s executor is required to 
take possession not only of the husband’s 
half of the community property but of 
the wife’s half as well, even though the 
husband has the power, unless the wife 
by the election permits him to do more, 
to dispose only of his half of the com- 
munity property. In such states, it is well 
settled, at least in the situation where 
the husband’s will purports to dispose 
only of his half, that the income of 
the wife’s half of the community proper- 
ty is taxable to her during administra- 
tion.'' Thus, absent an election provi- 
sion, during the administration of the 
estate one-half of the income of com- 
munity property is taxed to the estate 
and one-half to the widow. 


The use of the election raises a ques- 
tion as to whether these basic ground 
rules are thereby changed. Since these 
rules result in a splitting of income be- 
tween the estate and the widow, the use 
of the election has invited a government 
contention’ that it results in taxing the 
entire income to the estate. 


Consider first the inter vivos election, 
which becomes binding on the wife at 
the moment of the husband’s death, and 
of which the following is a simplified 
and untechnical example: 


“In consideration of the execution 
of the foregoing will by my husband, 
I hereby agree to permit my share of 
our community property to pass by 
the terms of said will, but this agree- 
ment shall not have the effect of con- 
verting our community property to 
property of any other character, and 
shall be revocable by me at any time 
as long as my husband shall live.” 


The election has no outwardly visible 
effect until distribution. Nevertheless, 
since the wife becomes bound by her 
election at the moment of her husband’s 
death, she has no right to claim her 
share of the community property from 
that moment forward, and the situation 
is ripe for a contention that the income 
from the whole of the community proper- 
ty should be taxed to the estate. 


But now suppose the inter vivos elec- 
lion or the terms of the will expressly 
give the wife the right at any time dur- 
ing her lifetime to withdraw her share 


“'Bishop v. Comm., 152 F. 2d 389 (C.A. 9, 1945); 
‘Cal.); Sneed v. Comm., 220 F. 2d 313, C.A. 5, 
1955 (Tex.) 


"It could be a taxpayer’s contention, if the 


widow has substantial income from separate prop- 
erty of her own. 
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of the community property from the 
trust or other disposition created by the 
husband’s will.1? Then one can fairly 
say that for income tax purposes it is 
as if no election had been made and one 
half of the income is taxable to the 
wife. 

Consider now the post mortem elec- 
tion, which the husband might require of 
the wife by some such terms, again sim- 
plified and untechnical, as the follow- 
ing: 

“It is my intention by this will to 


13Such a provision may also be desirable for gift 
and estate tax purposes. 


dispose of our entire community prop- 
erty, including both my wife’s half 
and my own half, and the provisions 
hereof for my wife’s benefit are in 
lieu of, and not in addition to, the 
share of our community property to 
which my wife is entitled by law. Un- 
less my wife shall prior to distribu- 
tion of any part of my estate waive 
and renounce her said interest in our 
community property, the provisions 
hereof for her benefit shall be of no 
effect and shall be disregarded and 
she shall be deemed to have prede- 
ceased me.” 


The major substantive difference 


(which is entirely without outward in- 
dicia so far as the mechanics of ad- 
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ministration, the liability of the com- 
munity property for debts, etc., is con- 
cerned) from the inter vivos election 
is that the post mortem election be- 
comes binding only when made at or 
prior to distribution or within such 
earlier time as the will may prescribe. 
Until then the income tax treatment of 
the community income by the estate and 
by her should be the same as if no elec- 
tion were called for. Even after the elec- 
tion becomes binding, if the terms of 
the will give the wife the right to with- 
draw her share from the disposition 
made by the husband’s will, the income 
tax treatment should be the same as if 
there were no election. 














First Choice for 
Trust Service 


in Missouri 


The St. Louis Union Trust 
Company engages only in the 
trust business. It does no bank- 
ing business. It accepts no depos- 
its subject to check, It is the 
largest stockholder of the First 
National Bank in St. Louis. 
with which it is affiliated. It is 
the oldest trust company in 
Missouri. 


It administers a large volume of 
trust business and operates on 
the efficient ‘“‘staff and line” 
plan. Every estate and trust re- 
ceives the personal attention of 
the administrative or “‘line’”’ 
officer to whom it is assigned. 
These officers are backed up by 
staff departments, such as our 
investment analysis and re- 
search departments, two separate 
tax departments, real estate de- 
partment, close corporation 
department, etc. 


We suggest consideration of our 
Company for ancillary service 
in Missouri or where recommen- 
dations are to be made to people 
moving from other states to 
Missouri. 


“Trust Service Exclusively” 


ST. LOUIS UNION 
TRUST COMPANY 


ST. LOUIS, MISSOURI 
Affiliated with the First National Bank 

















The time at which the post mortem 
election is required of the wife may 
be of some significance. If it is true 
that, once the election becomes binding, 
the income of the entire community 
property is taxed to the estate (a con- 
clusion which is no better established 
than the taxation to the estate of the 
income of the entire community proper- 
ty, where an inter vivos election is used), 
then it is desirable, at least in cases 
where the objective is to tax the income 
from half the community property to the 
estate and the income from the other 
half to the wife, to permit the wife to 
defer making the election as long as 
possible. This may readily be done, of 
course, by appropriate provisions in the 
husband’s will. 

One often hears the suggestion that 
the inter vivos election is more likely 
than the post mortem election to lead to 
taxing the entire income of the com- 
munity property to the husband’s estate. 
In a very recent case,'* a District Court 
in California reached this result by 
holding that the inter vivos election had 
the effect of changing the community 
character of the property by agreement, 
making it in effect the husband’s separate 
property, notwithstanding the presence 
of a right of revocation reserved by the 
wife as to her half of the community 
property. 

From the foregoing, several tentative 
income-tax conclusions may be drawn: 
(1) An inter-vivos election should be 


drafted in such form as to nega- 
tive any intention to change, 


4Wells Fargo Bank & Union Trust Co. v. U. S., 
decided 9/23/55, not yet reported. 





presently or in the future, the 
community character of the prop. 
erty to which it relates. 


(2) Income-taxwise during the ad. 
ministration of the husband’s es. 
tate, it may be preferable, if the 
objective is to tax to the wife her 
share of the community income, 
to use a post-mortem rather than 
an inter-vivos election. 


(3) If a post-mortem election is used, 
and the objective is to tax the 
income from half the community 
property to the estate and the 
income of the other half to the 
wife during administration, the 
terms of the will should permit 
the wife to postpone the making 
of the election for as long as the 
local probate procedure will per- 
mit. 

(4) If an inter-vivos election is used, 
and if the income tax objective 
is as in (2), it will be desirable 
to give the wife the rizht to re- 
voke it and claim her share of 
the community property, rather 
than take under the will, at any 
time before distribution. It may 
also be desirable to give her that 
right exercisable after distribu- 
tion at any time during her life- 
time, if as a substantive matter 
this is acceptable to the testator. 


The gift tax and estate tax aspects 
of elections are not considered here. 
Furthermore, substantial non-tax con- 
siderations bear heavily on the choice 
between an inter vivos election and a 
post mortem election. It may, for ex- 
ample, be more important to the hus- 
band to know during the lifetime that 
the wife will accept the provisions of 
the will than it will be to achieve the 
optimum tax arrangement. 
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When you are handling an estate 
that involves California property... 
the oldest Trust Company in the West 


will be glad to serve you. 
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Alabama Trust Division 
Holds Fall Conference 


The Trust Division of the Alabama 
Bankers Association held its 1955 Fall 
Conference at Point Clear on October 
13-14. Reporis were received from the 
Legislative, Bar Relations, Educational 
and Uniform Trust Practice Commit- 
tees, and a two-hour discussion period 
ofiered opportunity for questions or 
presentation of a favorite subject. 

Guest speakers at the Conference 
were John M. Cookenbach, assistant 
vice president, First Pennsylvania Bank- 
ing & Trust Co., Philadelphia, Vivian 
Johnston, Mobile tax attorney, and 
Plato G. Britton, assistant trust officer, 
First National Bank, Birmingham. 

Reporting for the Uniform Trust 
Practice Committee, chairman Dan B. 
Flautt, trust of First National 
Bank, Birmingham, suggested that a 
round table discussion of the functions 
of that committee be held and _ that 
further consideration be given to 
adoption of a uniform fee schedule and 
a statement of principles regarding the 
acceptance of new business. 


officer 


The Legislative Committee reported 
defeat or modification of seven bills 
which had been considered undesirable 
as originally presented. An attempt to 
get through the legislature an “infant 


stockholders bill” failed, but the bill 
will be offered again next season. 
Charles F. Zukoski, Jr.. senior vice 


president and trust officer, First National 
Bank, Birmingham, who is chairman of 
the committee, stated that further con- 
sideration should be given to a possible 
change in the statute defining the rule 
against accumulations because it may 
adversely affect employee retirement 
trusts. He recommended also more study 
of the Uniform Act Concerning Gifts of 
Securities to Minors in order to supple- 
ment the infant stockholders bill. 

Other matters for future study, Mr. 
Zukoski said, were the simplification of 
probate procedures and legislation to 
make it unnecessary for a trustee to get 
a court order to sell real estate ac- 
quired by the trustee in a mortgage 
foreclosure, where the trust agreement 
does not grant the trustee a general 
power of sale. The committee was in- 
strumental in securing two important 
amendments to the Goodwyn Gross In- 
come Tax Bill, one exempting employee 
retirement trusts, and the other making 
it clear that where income of an ordi- 
nary trust was distributed or distribut- 
able by the trustee it would be taxed 
only to the beneficiaries. 
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Michigan Trust Conference 
Considers the Customer 


“Operations for the Customer” was 
the theme of the Annual Fall Confer- 
ence of the Michigan Bankers Associa- 
tion Trust Division held at Hidden 
Valley, Gaylord, September 30-October 
1. 


“What the Customer Wants” was 
ably presented by Rex Paxton, public 
relations director of Sutherland Paper 
Co., who expressed as a layman not 
only what he would seek in a trust com- 
pany relationship, but also what he felt 
the trust company should do to satisfy 
his needs and to make known to the 
public the many services offered. This 
was followed by a discussion of “How 
To Do It” by John H. Savage, Jr.. of 
Ernst & Ernst who described how he, 
as an operations man, felt the trust 
companies should perform their func- 
tions to give the customer what he is 


asking for. 


After dinner and a business session, 
Norman McClave, Jr., vice president of 
Northern Trust Co., Chicago. outlined 
that institution’s recently installed sys- 
tem of internal accounting and con‘rol, 
and the meeting was closed with a panel 
discussion among the three speakers, 
and with questions from the floor, en- 


titled “Does This Do It For You?” 


The Committee on Trust Functions 
deliberately planned this conference to 
get away from the usual topics of taxes 
and investments, and believes that it 
successfully brought before the mem- 
bers of the Trust Division thought pro- 
voking ideas that are too often relegated 
to the background in day-to-day ad- 
ministration. 


A A A 


Pennsylvanians Hold Trust 
Development School 


The annual Trust School of the Penn- 
sylvania Bankers Association Trust Di- 
vision was held in Lancaster October 
20-21 with an attendance of 226. 


The trustmen heard addresses by 
John F. Donlon of Edwin Bird Wilson, 
Inc., New York, Dr. A. C. Van Dusen 
of Northwestern University, Chicago, 
Earl R. Hudson of Kennedy Sinclaire, 
Inc., New York, Merrill Anderson of 
Merrill Anderson Co., New York, L. 
Morley Alexander of The Purse Co.., 
(Birmingham office), and Norman E. 
Walz of Provident Trust Co., Philadel- 
phia. These addresses will be reported 
in the December issue. 





ll x —e 
ATLANTA’S NEW SKYSCRAPER 
Fulton National Bank’s new 25-story building 
which has four 70 foot neon signs spelling 
out the word FULTON. The new building 
brings under one roof several major de- 
partments which had been operating in 
separate buildings, and houses a financial 
“department store” with over 77 banking 
services. The building has five vaults, one 
on every floor where needed. Open House 
was held October 17-21 for 4,000 banking, 
civic and commercial visitors. 


Fiduciary Association Elections 


Committee on Trust Functions, Michigan 
Bankers Assn.: 

Chairman: John D. Wilcox, vice presi- 
dent, First National Bank & Trust Co., 
Kalamazoo 


Corporate Fiduciary Association of Min- 
nesota: 

President: Floyd L. Dwight, vice presi- 
dent and trust officer, First National 
Bank of Minneapolis 


Vice Pres.: Arthur B. Miller, vice 
president, Northern Minnesota National 
Bank of Duluth; John Prueter, asst. trust 
officer, Midland National Bank of Minne- 
apolis; Glen C. Sawyer, trust officer, Mar- 
quette National Bank of Minneapolis 


Sec.-Treas.: Alex J. Kraemer, asst. 


vice president, Northwestern National 
Bank of Minneapolis 


Chm. Executive Committee: Harold C. 
Soderman, secretary-treasurer of First 
Trust Co. of Saint Paul 


Trust Section, North Carolina Bankers 
Association: 


Chairman: John J. Mason, vice presi- 
dent & trust officer, Edgecombe Bank & 
Trust Co., Tarboro 


lst V-Chm.: P. W. Ingalls, trust offi- 
cer, Security National Bank of Greens- 
boro 

2nd V-Chm.: B. B. Townsend, trust 
officer, Peoples Bank & Trust Co., Rocky 
Mount 

Sec.-Treas.: R. L. Clodfelter, trust of- 


ficer, First National Bank & Trust Co., 
Asheville 
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OST OF THE PROBLEMS ENCOUN- 
M tered by corporate trustees in the 
administration of oil and gas properties 
can be attributed to the following 
sources: 


(1) Insufficient directions in the 
instrument under which the trustee 
operates. 


(2) The inadequacy or obsolescence 
of the law to which the trustee must, 
in most instances, refer and be gov- 
erned by in the absence of proper 
provisions in the trust instrument. 


(3) The trustee’s own inexperience 
in the administration of such prop- 
erties. 


The infrequency of oil and gas prop- 
erties in inter-vivos trusts indicates that 
the owner of such properties may, un- 
derstandably, not be willing, prior to 
death, to relinquish his management of 
the property to the trustee, especially ii 
he is doubtful of the trustee’s experi- 
ence and capabilities. Also, the trustee 
does not always have the opportunity 
of reviewing the terms of the will under 
which he is to serve as trustee and in- 
sist upon proper directions therein re- 
specting the management of mineral 
properties. Accordingly, it follows that 
the majority of the trustee’s problems 
wi.h respect to oil and gas properties, 
arise in the administration of testamen- 
tary trusts. 


Existing Law 


Out of twelve or more states which 
are usually classified as western, only 
two have enacted specific statutes to 
which the trustee may refer in the ad- 
ministration of mineral properties. One 
of these adopted an early version of the 
Uniform Principal and Income Act, 
containing two short and altogether in- 
adequate paragraphs relating to min- 
eral properties. The legislation enacted 
by the other state is also a modification 
of such Act, which appears to revolve 
around the question of whether or not 














































































































From address before Western Regional Trust 
Conference, Oct. 14, 1955. 
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DAVID REED 


the trustee is under a duty to change 
the form of such investment for the 
purpose of determining the respective 
rights of life tenant and remainderman. 


In the other states I assume that the 
trustee must follow the old “legal life 
estate” rule and credit the entire pro- 
ceeds from production either to Income 
or Principal, depending upon whether 
or not the property was producing or 
perhaps under lease at the inception 
of the trust. This rule, in many in- 
stances, results in substan‘ial or com- 
plete dissipation of the trust principal 
in favor of the life tenant. Conversely, 
where the entire proceeds of production 
are credited to principal, the remainder- 
man, perhaps contrary to the intentions 
of the trustor, may receive benefits and 
property disproportionately greater in 
value than the life tenant. 





TEXAS Trust Act SECTION 33 


Where any part of the principal con- 
sists of any interest in lands, including 
royalties, overriding royalties, and work- 
ing interest, from which may be _ taken 
timber, minerals, oil, gas or other natural 
resources, and the trustee or tenant is 
authorized by law or by the terms of the 
transaction by which the principal or trust 
was established to sell, lease, or otherwise 
develop such natural resources, and no 
provision is made for the disposition of 
the proceeds thereof, such proceeds, if re- 
ceived as delay rentals on a lease shall be 
deemed income, but if received as con- 
sideration, whether as bonus or consider- 
ation for the execution of the lease or 
as royalties, overriding or limited royal- 
ties, oil payments or other similar pay- 
ments, received in connection with the 
physical severance of such natural re- 
sources, shall be apportioned to principal 
and income as follows: 274%% of the 
gross proceeds (but not to exceed 50% 
of the net, after deducting the expense and 
carrying charges on such property) shall 
be treated as principal and invested or 
held for the use and benefit of the remain- 
dermen, and the balance shall be treated 
as income subject to be disbursed to the 
tenant or person entitled thereto. Such dis- 
position of proceeds shall apply whether 
the property is producing or non-producing 
at the time the trust becomes effective. 











Oil and Gas Interests 


Suggested Powers To Facilitate Trust Administration 


Vice President & Trust Officer, First National Bank, Dallas, Texas 


Trus:men will struggle with a great 
handicap until they accomplish one of 
two things and perhaps both: 

(1) Impress upon their legislators 
the need for the adoption of compre- 
hensive statutes governing the ad- 
ministration of mineral properties, 
which will prescribe an adequate and 
equitable distribution of the receipts 
and expenditures in connection there- 
with. 

(2) Where the opportunity is pre- 
sented, insist upon similar provisions 
in the instrument creating the trust. 
Section 33 of the Texas Trust Act. 

as amended in 1945, which relates to 
the disposition of natural resources 
held in trust, is the principal source of 
problems to trustees in Texas. The in- 
adequacy of this section emphasizes 
the imporiance of proper directions in 
ihe instrument creating the trust. The 
difficulties which may be visualized from 
the application of this section will, | 
hope, be of some advantage in formu- 
lating new legislation which may be 
under consideration. 


A Form 


Suppose a substantial prospect in the 
oil and gas business has concluded to 
name your bank as trustee under his 
will. He is marr’ed and has three chil- 
dren. His wife has no independent es- 
tate and he wants the trust to amp) 
provide for her reasonable needs for 
life. He also is concerned about the 
welfare of his children, especially his 
two daughters, and would like to be 
assured that an equitable portion of the 
trust principal will be preserved and 
available for distribution to or fo! 
the beneit of the daughters or thei! 
children after his wife’s death. His 
brother is also engaged in the oil and 
gas business and Mr. Prospect insists 
that he serve as co-trustee. He requests 
that you work closely with his attorne) 
in drafting his will. Therefore you have 
the opportunity of assuring yoursel! 
that the instrument will contain ade 
quate directions for administering the 
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mineral properties. Without implying 
that the instrument is devoid of imper- 
fection, I set forth here a suggested 
paragraph which may merit considera- 
tion for insertion in trust agreements 
whether or not the principal is expected 
to include mineral properties. 


These suggestions do not relieve the 
trustee of the responsibility of exercis- 
ing his own judgment in certain cir- 
cumstances. The suggested allocations 
between income and principal will, of 
course, be adjusted to conform with the 
trustor’s own inclinations. 


These clauses carefully avoid the use 
of uniform and inflexible rules of ap- 
portionment between income and prin- 
cipal which ordinarily appear in the 
statutes. They contemplate that mineral 
interests may be acquired by the trust 
under different circumstances and 
which, if principal is to be maintained, 
will require different treatment of the 
proceeds of production as well as spe- 
cial consideration of the expenses in- 
curred in connection therewith. On the 
other hand, an effort is made to pro- 
vide a reasonable and, at times, liberal 
income for the life tenant. 


At the outset, the suggested para- 
graph grants broad administrative 
powers to the trustees, eliminating most 
questions which frequently arise respect- 
ing their authority to enter into such 
transactions. 


The trustee is authorized to adopt 
such accounting period as is deemed 
proper, not, however, to exceed one 
year. This provision, coupled with the 
definition of “interest,” is designed to 
avoid accounting problems and _ con- 
flicts with the income tax law in in- 
stances where one property operates 
profitably and another at a loss. If one 
interest, as thus defined, operates at a 
loss during the accounting period 
adopted by the trustees, the amount 
thereof is not recoverable out of subse- 
quent production therefrom, nor will it 
be necessary to redetermine and adjust 
the allocations between income and 
principal during previous accounting 
periods. To illustrate the difficulties 
which can arise respecting the fore- 
going, in one Texas suit for construction 
the court held that the trustees must 
take into account the receipts from all 
minerals of every kind or character 
and all expenses of every type incurred 
in connection with all mineral interests 
owned by the testamentary trust, where- 
ever located—in other words, an over- 
a!l eggregate net figure—in determining 

(Continued on next page, col. 3) 
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SPECIMEN WILL CLAUSE 
Disposition of Natural Resources 


(a) Without limiting any powers which trustees are otherwise granted 
herein, they are, in addition, authorized to execute oil, gas and other minerals mining 
leases, on such terms as they may deem proper, and to enter into pooling, unitiza- 
tion, repressurization and any other type of agreement relating to the development, 
operation and conservation of mineral properties which, in their judgment, is for 
the best interest of the trust created hereunder. 


(b) The following provisions shall apply to periodic payments for oil, gas and 
other minerals physically severed: 


“Gross proceeds” shall mean the total amount payable, without deduction for any 
tax, expense, or other charge. 


“Net proceeds” shall mean “gross proceeds,” less, if and to the extent applicable, 
according to generally accepted accounting practices, ell recurring taxes (except income 
taxes), depreciation on equipment, lifting costs, and other expenses usually chargeable to 
income, including intangible drilling and development costs, but excluding depletion. In 
determination of net proceeds, trustees shall adopt such accounting periods, not longer 
than one year, as they may deem proper. 


“Receipts” 
net proceeds. 


shall mean the amounts actually received by trustees, whether gross or 


“Interest” shall mean each tract or property the title to which is evidenced by a 
separate conveyance, assignment, lease or other instrument which establishes the legal 
right of myself, my estate or the trust created hereunder to receive monetary payments 
in connection therewith — provided, however, that if the title to two or more areas which 
are non-contiguous is derived from a single instrument, each of such areas shall constitute 
a separate interest. 


Receipts from each interest, treated by trustees as a separate asset, shall be 
apportioned as follows: 


(i) If a production payment be acquired by trustees, by gratuitous conveyance, 
or purchase, and at time of acquisition the property in respect of which it exist be 
producing, in commercial quantities, oil or gas from which the payment is or will 
be payable, to income, an amount equivalent to six per cent (6%) of the net pro- 
ceeds, and the balance to corpus, provided that if and when there shall have been 
so added to corpus an amount equivalent either to cost, if the payment was pur- 
chased by trustees, or to value at gratuitous acquisition, if so acquired, subse- 
quent receipts shall be divided between corpus and income, equally. If the property, 
however, when the payment be acquired, either gratuitously or by purchase, was 
not so producing, or if the payment was created by reservation by trustees, whether 
or not the property was then producing, to income, the equivalent of one-third 
(144) of the net proceeds, and the balance, to corpus. 


(ii) If by virtue of a so-called “net profits contract,” apportionment shall be 
in such manner as trustees deem equitable. 


(Giii) If from any other interest in oil, gas or other minerals, to corpus, an 
amount equivalent to (A) twenty-seven and one-half per cent (274%%) of the gross 
proceeds, or (B) depletion based on cost, computed in accordance with generally 
accepted accounting practices, whichever is the greater, not however, to exceed 
fifty per cent (50%) of the net proceeds from a working interest, and the balance, 
to income; provided, however, that if receipts from such an asset are, in trustees’ 
opinion, insubstantial when compared with the net income from the entire corpus 
of the trust, then to corpus, an amount equal to one-half (%) of the net proceeds 
derived from such asset, and to income, the balance. 


Cash bonuses received upon execution of leases shall be one-third (1%) income 
and two-thirds (%%) corpus, and delay rentals, wholly income. 


Income, determined as aforesaid, shall bear all pertinent deductible charges 
enumerated in the above definition of net proceeds, whether paid or deducted by 
trustees or others, and in turn, income and corpus shall, respectively, bear all addi- 
tional charges, if any, in the same manner as other income and corpus would bear 
similar charges. 


(c) Whenever corpus includes tangible personal property used in or for the 
production of income, or includes buildings, trustees are hereby authorized to 
establish such depreciation reserves as they shall deem reasonable, the amounts 
therefor to be retained out of income and to be corpus. 


(d) If the full deduction allowable by income tax law for depletion of oil, gas 
and other minerals be less, in any tax period, then the amount which is to be 
treated as corpus under sub-paragraph (b) of this paragraph 11, trustees shall, 

(Continued on next page) 














in computing the tax payable by them, take the full allowable deduction, but if it 
be greater than the amount so to be treated as corpus, trustees shall claim the 
allowable deduction only to the extent of the amount so to be treated as corpus, 
and the balance of such allowable deduction shall be available to the income bene- 
ficiary or beneficiaries, in the manner provided by law, except that if such income 
be accumulated and added to corpus, trustees shall take the full deduction, and if 
part is so accumulated and part distributed, the excess deduction shall be appor- 
tioned between trustees and income beneficiary in the same proportions as such 
income shall be accumulated or distributed. The allowable tax deduction for depre- 
ciation shall be allocated or apportioned in like manner, dependent upon whether 
and to what extent depreciation reserves be maintained under sub-paragraph (c) 
of this paragraph 11. This sub-paragraph shall apply only so long as present 
pertinent income tax laws remain substantially unchanged. 


(e) Corpus shall bear income taxes in respect of property treated as corpus 
for trust purposes, even though treated as income for tax purposes. 
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the amount of net income to be appor. 
tioned between income and principal, 
as required by Texas law. 


Under Subparagraph (b), intangible 
drilling and development costs are 
charged against “net proceeds” in de. 
termining the amount which is allocable 
to income and principal. Although the 
Internal Revenue Code arbitrarily 
allows a deduction for intangible drill. 
ing expenses, to encourage the develop. 
ment of new oil and gas properties, 
actually, the labor, wages and other 
expenses incurred in drilling an oil 
well are, according to generally accepted 
accounting principles, just as much a 
part of the cost thereof as the same 
expenses incurred in the drilling of a 
water well, which expenses must be capi- 
talized and canont be charged off for 
income tax purposes. However, if in- 
tangible drilling costs are charged to 
principal and capitalized, a rather im- 
possible and, to the trustees, frustrating 
result will often be obtained. For in- 
come tax purposes, such capitalized ex. 
penses represent leasehold costs and can 
only be recovered and restored to prin- 
cipal out of future production from the 
property through the use of cost deple- 


tion. This process may be slow and pro- | 


vides less assurance that complete amor- 
tization will be accomplished. More- 
over, principal losses increase and be- 
come more realistic when a dry hole 
is drilled or production is short-lived. 


Frequently, oil properties are ac: 
quired or held in trust under such cir- 
cumstances 





for example, appraised 
value at date of death under a will, or 
where development costs have been 
capitalized—that the basis or principal 
investment will be established at more 
than $1.00 per barrel and often as high 
as $1.50 per barrel in the ground. Un- 
less such appraised or investment value 
is restored to principal out of the pro- 
ceeds of production, an encroachmen| 
upon principal will result. The suggest- 
ed provisions, which closely conform to 
the allowance for depletion permitted 
under the Internal Revenue Code, will 
generally avoid impairment of princi 
pal by allocating thereto out of the pro- 
ceeds of sale of each barrel, not less 
than the amount which previously has 
been established as the cost or invest: 
ment value per barrel to the trust. At 
the same time the life tenant or income 
beneficiary will ordinarily receive at 
least 50% of the net income from each 
mineral interest. 


Usually, interest is payable out of oil 
in addition to the specific sum provided 
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for in the oil payment. If the oil pay- 
ment does not provide for interest, the 
total amount payable is valued or may 
be purchased at a discount. Under the 
suggested formula, the income benefici- 
ary is assured of at least 6% of the 
total amount received and only in cases 
where the oil payment has an established 
basis to the trust in excess of 94% of 
face value (assuming no interest, of 
course) or does not produce the invest- 
ment value, will principal be encroached 
upon. Moreover, under the suggested 
clause, the income beneficiary can re- 
ceive up to one-third of the oil payment 
without depleting recorded principal, 
depending upon the time and manner in 
which the payment is acquired by the 
trust. 


None of the statutes which I have 
examined classify the proceeds which 
are allocated to principal as a “reserve 
for depletion.” This omission has re- 
sulted in confusion and uncertainty in 
determining the manner in which such 
deduction may be claimed for income 
tax purposes. The Internal Revenue 
Code provides in effect that, in the ab- 
of directions in the instrument 
creating the trust or under local law, the 
allowable deduction for depletion shall 
be consistent with the manner in which 
the income from the property is dis- 
tributable. if there is no 
provision in the statute on the point and 
if the trust instrument is silent with re- 
spect to depletion reserves, the allow- 
able deduction for income tax purposes 
will be apportioned between or among 
the trustee and the beneficiaries in the 
same ratio that the receipts are appor- 
tioned. Under this rule a part of the net 
income from the properties will become 
taxable to the trust and the tax due 
thereon may thus be increased, which 
may constitute a reduction of principal. 


sence 


Therefore, 


To minimize or avoid this further en- 
croachment upon principal, the sug- 
gested provisions recite that the trustee 
shall be entitled to the entire amount 
of the deduction for depletion permit- 
ted for income tax purposes to the ex- 
tent of the proceeds of production allo- 
cated to principal and the beneficiary 
may take deduction for any portion 
thereof not claimed by the trustee. 


Finally, the trustee is directed to 
charge to principal any income taxes 
which may become payable by reason 
of the allocation thereto of taxable in- 
come. Although most statutes, including 
the Uniform Principal and Income Act, 
require income taxes attributable to 
capital gains to be charged against 
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principal, such statutes are otherwise 
inconclusive respecting income taxes 
which become due on the accumulation 
interests. Since such tax will become due 
only on mineral receipts allocated to 
to principal of other taxable income, 
including taxable income from mineral 
principal in excess of the established 
investment value, the payment thereof 
merely decreases the amount which 
would otherwise represent an increment 
to the original principal. 


Exploratory Ventures 


Unquestionably, the most difficult of 
all problems encountered by corporate 
trustees in the administration of oil and 
gas properties arise in connection with 
leasehold or working interests where ex- 
ploration and development experience 
and expenses are involved. The expense 
incurred in drilling an oil well is al- 
ways a speculation and such operations 
inevitably expose the trust to dissipation 
and loss. Except in the most unusual 
circumstances, the trustee should en- 
deavor to avoid the financial hazards of 
such activities. As a rule, if the poten- 
tialities of a mineral interest are suffi- 
ciently attractive to warrant drilling 


operations, the trustee can invariably 
find other interested persons who are 
willing to assume the expensive burden 
of development and to risk their capi- 
tal for such purpose. 


If the location of the proposed well 
is in proven or semi-proven territory 
or is an offset to production, a net 
profits interest, oil payment or over- 
ride, or perhaps a combination thereof, 
in addition to the customary royalty, 
may often be obtained or retained with- 
out subjecting the trust to the loss 
which, all too frequently, is sustained in 
drilling operations. Unless the trustee 
is sufficiently equipped with the neces- 
sary experienced engineering and geo- 
logical personnel; can also provide and 
maintain the highly technical account- 
ing services and records which are in- 
volved and required, he should avoid 
assuming the responsibilities which are 
inherent in development and drilling 
operations. Without these essential facil- 
ities and confronted with the necessity 
of entering into, or carrying on such 
operations, the suggested alternative is 
an agreement with a reputable organ- 
ization which is qualified to conduct 
such activities. 
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RECENT TRUST DEVELOPMENTS 


Charitable Trust Supervision — Optional Deductions 


Widow’s Allowance — Fees 


W. T. FITZGERALD 


Morrison, Foerster, Holloway, Schuman and Clark, San Francisco 


Part I: Supervision of 
Charitable Trusts 


NOVEL LAW WAS ENACTED IN CALI- 

fornia this year (Chapter 1820) 
which because it is a Uniform Law will 
no doubt be adopted by most of the 
48 states. Entitled “Uniform Supervis- 
ion of Trustees for Charitiable Purposes 
Act,” it sets forth a scheme of procedure 
whereby the supervising and enforcing 
power of the Attorney General over 
charitable trusts will hereafter be im- 
plemented. 


1. A bank acting as trustee for a 
charitable trust must file or register 
with the Attorney General a copy of 
the “instrument providing for its title, 
powers or duties.” The filing must oc- 
cur within six months after September 
six months after any portion of the 
trust are already in operation or within 
7, 1955 if the charitable features of the 
principal “is authorized or required” 
to be given to charitable purposes. This 
will require each bank to examine 
every trust to discover 

(1) which of them contain provi- 
sions fer payments to charity; 

(2) whether the bank is now “au- 
thorized” or “required” to make such 
payments; 

(3) when such authority and re- 
quirement (if not now in operation) 
will come into being. 


It is my conclusion that banks are re- 
quired to register the trust even where 
the trustee must make payment to an 
institution which is itself exempt from 
the operation of the act. 

2. The next requirement of the act 
is the filing of periodic reports setting 
forth under oath the nature of the as- 
sets and the administration thereof by 
the trustee. Banks under the jurisdic- 
tion of the Superintendent of Banks or 
the Comptroller of the Currency are ex- 
pressly excepted. However, nothing in 


From address before Western Regional Trust 
Conference, Oct. 13, 1955. 
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the Act excepts individual co-trustees 
from filing periodic reports. I cannot 
imagine that any bank will leave to its 
co-trustees the task of filing the periodic 
reports. Thus further 
entailed. 


work will be 


Fortunately the Act does not specify 
what time is meant by “periodic.” It 
leaves this to the regulations specified 
by the Attorney General, as also the 
contents and the manner of executing 
them. Moreover, the Attorney General 
can classify trusts as to “nature of trus- 
tee” (among other things). Hence it 
may be possible to prevail upon him 
to make a separate classification of 
“banks acting with co-trustees’ so that 
a longer period of time may be obtained. 


Also the Attorney General may upon 
application of the trustee suspend the 
requirement if he finds that the inter- 
ests of the beneficiaries will not be 
prejudiced thereby. I prophesy that 
every bank in the state operating chari- 
table trusts with individual co-trustees 
will file applications for suspension of 
the requirement. Bear in mind, how- 
ever, that such application must be 
made for each trust and the Attorney 
General must make a finding as to each 
one and file it in the register of trusts. 


As to court trusts, it is provided that 
a copy of an account filed in court will 
be a sufficient report if it otherwise 
complies with the Attorney General’s 
rules and regulations. 


The first report is to be filed within 
six months after September 7, 1955, as 
to operating charitable trusts, or one 
year after the principal or income be- 
comes payable to charity. 

3. As to trustees “subject to” the 
Act (including banks), the Attorney 
General may investigate, 


(a) Transactions and 
of trustees; 

(b) “For the purpose of ascertain- 
ing whether or not the purposes of 
the trust are being carried out in 


relationship 





accordance with the purposes of the 
instrument.” 


To this end the Act sets forth a pro- 
cedure for procuring any “agent, trus- 
tee, fiduciary, beneficiary, institution, 
other 
person” to appear and give information 
under oath and to produce books, mem- 
oranda, papers, documents of title, and 
evidence of assets, liabilities, receipts 
or disbursements in the possession or 
under control of the person ordered to 
appear. 


association, or corporation, or 


4. The Act provides that the register 
of trusts, i.e., the instruments filed by 
the trustees and the periodic reports, 
shall be open to public inspection. How- 
ever the instruments “content” 
is not exclusively for charitable pur- 
poses shall not be open for public in- 
spection. No such exception applies to 
periodic reports. Exactly what is meant 
by an instrument “whose content is not 
exclusively for charitable purposes” is 
not entirely clear. 


whose 


those trust instru- 
ments or of distribution in 
which remainders after the deaths of 
life tenants are left to charity. There 
would seem to be no reason to with- 
hold such a document from public in- 
specticn after the life tenants have died. 
Yet under the literal language of the 
Act they cannot be opened to the pub- 
lic because their “contents” are not ex- 
clusively for charitable purposes. This 
leads me to suggest that the Act might 
well be amended in the following par- 
ticulars: 


mind 
decrees 


I have in 


(1) In filing the instrument the 
trustee ought to be permitted to de- 
lete all provisions except those ap- 
pertaining to the charitable purposes. 


(2) Exemption from the require- 
ment of filing periodic reports should 
be given those trusts in which one of 
the co-trustees is a bank subject to 
supervision by the Superintendent of 
Banks or the Comptroller of the 
Currency. 
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Part II: 


In those cases in which the Federal 
law allows certain items as deductions 
for Federal estate tax purposes or in 
the alternative for income tax purposes 
a nice question will often be raised. 


Optional Deduciions 


Assume an estate in which a testa- 
mentary trust will be created pursuant 
to the will and that either by the will 
or by operation of law the life income 
beneficiary is entitled eventually to 
receive income from the time of death. 
Assume also that estate tax wise the 
estate is in a 35% bracket and income 
tax wise it is in a 50% or higher brac- 
ket. Suppose also the total optional de- 
ductions are $5,000. It is clear that by 
using the deductions for estate tax pur- 
poses the tax will be reduced by $1,650. 
On the other hand, the income tax will 
be reduced by $2,500 or more. 


Assume also that under trust ac- 
counting rules the items involved are 
actually deductible from corpus upon 
the distribution of the estate. 


The following questions immediately 
arise: 


(1) Has the executor any right to 
utilize the deductions for income tax 
purposes ? 


(2) If so, can the executor pass on 
any or all of the saving to the in- 
come beneficiary ? 


(3) Must he on the other hand de- 
duct the entire savings from income 
and credit it to the principal of the 
trust estate? 


No authority has been found on this 
question. 


At first blush it would seem that the 
executor would have the duty to adopt 
that course which would effect the 
greatest saving to the estate. If he does 
so he is in a position in which he has 
on hand the amount saved. 


How does the executor then handle 
the allocation of the amount saved? At 
first blush again it would appear that 
he must not prejudice the owner of the 
corpus of the estate for the benefit of 
the income beneficiary. Therefore the 
very least he must do is to credit to 
principal (i.e., the taxable estate) the 
51,650 which would have been saved 
on the Federal estate tax. He will then 
have remaining unallocated the sum of 
5850 or more, as a result of the saving. 


What disposition must be made of this 
amount? 


The executor is of course required 
‘o stand impartially between the in- 
ome beneficiary and the remainder- 
men. Allocation of this whole amount 
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to income or to principal may be 
equally improper. I know of no formula 
which can be applied whereby the 
fund can be said to be fairly allocated 
between the two interests. 


It is my belief that the most equitable 
disposition of the surplus fund is to 
credit it to principal. This will benefit 
the income beneficiary by increasing 
the income and will benefit the remain- 
dermen by increasing the fund. It also 
has the verture of leaving the money 
on hand so that the executor will be 
protected. Probably in the final settle- 
ment of the estate the executor should 
apply to the court for instructions. 


If, during the taxable year, the ordi- 
nary income should become distribut- 
able the saving attributable to such de- 
ductions would not accrue to the estate 
but to the income beneficiary. May the 
executor withhold the amount of the 
savings from the income bene ‘iciary? 
This may be difficult: The saving to 
the beneficiary will depend not only on 
the amount of income receivable from 
the estate but also on his or her addi- 
tional income which may place the in- 
come beneficiary in exceedingly high 
brackets. I believe that under these 
circumstances it would be improper to 
use the deductions against income. 
There seems to be no certainty as to 
the amount of savings or to the right 
of the trustee to withhold any part of 
the distributable income. In such a case, 
therefore. I believe the deductions must 
be used for Federal estate tax purposes. 


If I were to formulate a rule I would 


suggest that in general the deductions 
in question should be used to benefit 
the fund out of which they are to be 
paid, namely, the corpus, unless it is 
reasonably clear (1) that the savings 
will accrue to the benefit of the person 
who is entitled to both the income and 
principal; or (2) that the allocation of 
savings may be postponed until a judi- 
cial ruling may be obtained which is 
binding both on the income beneficiary 
and the remaindermen; and (3) that 
the savings will accrue in the first in- 
stance to the executor as such and not 
to the income beneficiary. 


Part III: 


Suppose a widow who is not entitled 
to receive the income of the estate re- 
ceives a family allowance which under 
State law is payable out of corpus. The 
executor is faced with the problem 
whether to use the allowance as an 
income tax deduction. In such a case 
it appears to me that the executor should 
take the deduction. By doing so he will 
pay a smaller income tax out of the 
estate and thus conserve the income for 
those who are entitled to it. Such action 
will place a burden on the widow to 
resist the collection of additional in- 
come taxes imposed on the family 
allowance. On the other hand it may 
save to the estate the expense and bur- 
den of litigating the matter itself and 
it will safeguard the executor by retain- 
ing in his possession the income other- 
wise paid as income taxes. 


Widow’s Allowance 


If, however, the widow is entitled 
upon distribution of the estate to re- 








19 








to serve 


Rochester, N. Y. 


LINCOLN ROCHESTER 
TRUST COMPANY 
Rochester 3, N. Y. 


Member Federal Deposit Insurance Corporation 


OFFICES 


you in and around 


Member Federal Reserve System 








971 

























































































ceive the accumulated income the sit- 
uation may be different. The use of the 
deduction may then depend upon the 
probability of reducing the total bur- 
den of taxes upon the income of the 
estate and upon the income of the 
widow. If the income of the estate is 
large and that of the widow, including 
the family allowance, is relatively small 
so that the use of the deduction is ad- 
vantageous, the use of the deduction is 
indicated. If the widow’s separate in- 
come is large and the estate’s is rela- 
tively small, the use of the deduction 
may not be indicated. 


The final setthkement of the matter 
will not result in an option to the execu- 
tor. But while the matter is uncertain | 
see no serious objection to solving the 
problem in the first instance for the 
immediate advantage of the beneficiary 
entitled to the income fund. I recom- 
mend of course that the executor create 
proper reserves to protect himself 
against personal loss in the outcome or 
to file refund claims pending the final 
settlement of the question. 


I think also that a greater duty is 
owed by the executor to those persons 
who under the will 
than to a widow who is a stranger to 
the will. 


are beneficiaries 


In those cases where the widow and 
others are entitled to receive the in- 
come upon distribution, the question 
becomes more difficult perhaps, but I 
believe in such cases the executor should 
make use of the deduction so as to 


conserve the income fund pending final 
determination. 


[In Part IV, Mr. Fitzgerald reviewed 
the following California decisions pre- 
viously reported in T.&E.: In re Char- 
ter’s Estate, Aug. 1955, p. 687; Estate 
of Bodger, March 1955, p. 270; Leon- 
ardini v. Wells Fargo Bank, May 1955, 
p. 456; Lail v. Lail, June 1955, p. 551; 
Bowles v. Superior Court, Sept. 1955, 
p. 761. In the recent case of Estate of 
Baird, 135 A.C.A. 430 (Sept. 8, 1955), 
where the trustee bank had wrongfully 
delivered the trust estate to itself as 
executor of the estate of the life tenant 
who held and partially exercised a 
power of appointment, it was held that 
it could not recover from the trust es- 
tate its costs awarded against the trust 
in the litigation wherein its action was 
held to be wrongful, because its posi- 
tion in such litigation was in no sense 
beneficial to the trust estate. | 


Part V: Executor’s Commissions 
and Attorney’s Fees 


The enactment of the amendment of 
Sec. 901 Probate Code increasing the 
statutory commissions of executors (ef- 
fective September 7, 1955) has given 
rise to various opinions as to whether 
the increased fees should apply to es- 
tates of decedents who died prior to 
that date. 


Counsel for the California Bankers 
Association has issued his opinion that 
the statute in effect at the time the 
Court fixes the compensation is con- 
trolling: that the right of the executor 
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to commissions is not vested or estab. 
lished until the Court allows the com. 
missions; therefore the law in force at 
the time of the allowance is the only 
law by which the power of the Court 
is to be governed. Judge Fitzpatrick has 
issued an advisory opinion along these 
lines. 


The Probate Judges in Los Angeles 
have issued an advisory opinion to the 
contrary. They based their opinion on 
the assertion that the rights of the heirs 
and of the executor are substantial in 
character and not procedural. There- 
fore since the legislature has not clearly 
changed the law retroactively, the 
courts should not apply it retroactively. 
The Attorney General on September 8 
issued an opinion in line with that is- 
sued by the Los Angeles judges. Judge 
Fitzpatrick on October 6 issued a sec- 
ond opinion in which he disagreed with 
the Attorney General. 

In view of the Estate of Spiers, 126 
Cal. App. 174, it is my view that Judge 
Fitzpatrick and the counsel for the 
California Bankers Association have the 
better of the argument, supported by 
the weight of authority. 


In one county I understand the 
judges have considered that the old 
law must apply to attorneys’ fees be- 
cause there exists an implied contract 
between the executor and the attorney 
employed to probate the estate. This 
appears to be doubtful. Nor does it ex- 
plain the application of the old law to 
executors’ commissions. 

It is to be observed that statutory 
fees cannot be finally determined until 
the final accounting takes place, _be- 
cause the fees are based on the “amount 
of the estate accounted for.” This illus- 
trates that nothing in the way of sub- 
stantial rights have come into being 
until the time of the allowance. 


A A A 
Ohio Trusts Up 9% 


Assets under administration by 40 
Ohio banks and trust companies as of 
June 30, 1955, aggregated $1,905,413,- 
102, representing a gain of 9% over 
the corresponding date in 1954. In addi- 
tion outstanding bonds, notes and 
certificates amounted to $200,857.006 
and safekeeping items $48,753,707, 
which compared with $162,462,351 and 
$53,563,275 respectively for 1954. 


Of the total, 49% represented living 
trusts, 17% was in court trusts, and 
another 17% in corporate trusts. Bonds 
represented $892 million or 47% and 
stocks $735 million or 39%. 
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Know Your Costs 


Advantages of Comparative Studies of Income and Expense 


BRADLEY B. BROWN 


Vice President & Senior Trust Officer, American Trust Company, San Francisco 


VERY BUSINESS MUST KNOW WHAT 
E; its product costs in order to tell the 
price at which it can afford to sell, and 
whether to increase production, discon- 
tinue, try to increase the price, or change 
methods of production to reduce the cost. 
With a number of products, the cost of 
each line must be known so that the man- 
agement can decide which should be ex- 
panded, which curtailed, and whether 
any should be discontinued. Sometimes 
a management feels justified in losing 
some money on one or more lines, in 
the belief that this will stimulate busi- 
ness in other lines that are profitable. 


These fundamental statements are 
equally true of selling services and apply 
to the trust business. Since virtually all 
trust operations are carried on in con- 
junction with commercial and savings 
banks, any study of trust costs must pay 
particularly close attention to those ser- 
vices shared jointly by the trust and 
other departments, as well as to over- 
lapping questions of policy. Of all 
sources of a bank’s income, by far the 
most important is interest, so that nearly 
all else must be subservient to considera- 
tions affecting deposits and loans. Be- 
cause of this, bank management is often 
willing to render some banking and trust 
department services at a loss in the 
expectation that it will be offset by the 
profit on collateral business. 


However, if any phase of the business 
is to be conducted at a loss, the bank 
management owes it to its stockholders 
to know with reasonable accuracy the 
extent of the loss and to weigh carefully 
the value of the offsetting advantages. 


Wide Interest in Cost Accounting 


The ever growing realization of these 
facts has brought about today’s wide- 
spread interest in the profitableness of 
trust department operation and in the 
cost of performing various kinds of trust 
service. The first American Bankers As- 
sociation Trust Division Committee on 
Costs and Charges was appointed in 
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1929, and published its first manual, 
“Guide to Trust Fees with Recommended 
Cost Accounting System” in 1932, mak- 
ing available for the first time a set of 
methods for ascertaining the overall 
trust department profit or loss and also 
the cost of handling any particular ac- 
count. Several revised editions followed, 
and in 1949 the latest comprehensive 
book on the subject was published, “Cost 
Accounting Procedure for Trust Depart- 
ments.” The work of this committee stim- 
ulated cost studies throughout the coun- 
try, sometimes by a single bank and 
sometimes in local groups of banks. 


Interest on the part of the New Eng- 
land banks prompted the Federal Reserve 
Bank of Boston to commence annual sur- 
veys of trust department income and ex- 
pense among banks in its district, which 
has now been made for each year from 
1946 through 1954. Twenty-seven banks 
participated in the first survey and 61 
in the most recent (T&E, 8/55, p. 648). 


The Federal Reserve Bank of San 
Francisco, in cooperation with the Trust 
Division of the California Bankers As- 
sociation, undertook similar annual sur- 
veys within the Twelfth Federal Reserve 
District, which have now been made for 
each year from 1950 through 1954 
(T&E, 9/55, p. 733). Thirty banks par- 
ticipated in the first survey, and 24 in 
the latest one. 


The Federal Reserve Bank of New 
York conducted surveys within its dis- 
trict in 1954 and 1955, covering the 
previous years’ business in each instance. 
One hundred and seven banks partici- 
pated in the first survey and 83 in the 
second (T&E, 7/55, p. 597). 


The reports of these surveys dis- 
tributed among the participating banks 
in all three areas have included the com- 
posite trust department operating state- 
ments expressed in percentages, with in- 
come segregated as to court trusts, pri- 
vate trusts and corporate trusts, and 
with expenses segregated into the usual 
classifications. This has made it possible 
for any bank to compare its own per- 
centages with the average for the group. 


In the Boston and New York surveys 
dollar amounts of total commissions and 
total expenses were given. 


Twelfth District Survey 
In each Twelfth Federal Reserve Dis- 


trict survey, the starting point has been 
the preparation of a true profit and loss, 
or operating statement for each trust de- 
partment, since the departmental state- 
ment in use seldom reflects accurately 
either the total real income or the total 
real expense. This true profit and loss 
statement is the backbone of any unit 
cost study, and requires the greatest of 
care if it is to serve any useful purpose. 
The operating statement for the entire 
bank is obtainable from the books, but 
in drawing off such a statement for a 
single department for cost accounting 
purposes, that department must be 
charged with its fair share of the expense 
of those items whose benefits are shared 
by it and other departments but which 
have not been charged to it and also 
with part of the bank’s general over- 
head as determined by analysis or by 
arbitrarily increasing the total of other 
adjusted expense gains by 15%; con- 
versely, it must be credited with proper 
amounts for the things it does for other 
departments for which it receives no 
direct credit. Unless all such proper 
charges and credits are included, the 
departmental operating statement will be 
misleading and of little value. 


This fundamental principle, empha- 
sized repeatedly in “Cost Accounting for 
Trust Departments,” has been stressed 
in the instructions accompanying the 
forms prepared for each of the Twelfth 
Federal Reserve District Surveys. How- 
ever, the results indicate that the par- 
ticipating banks are far from uniform 
in their treatment of these adjustments, 
and that many items that properly should 
be included in the adjusted trust depart- 
ment expenses have been overlooked. 

The unit cost feature of the Twelfth 
District Survey covering 1952 business 
was an innovation not included in either 
the Boston or New York surveys. Unit 
costs were measured for ten different 
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frequently recurring standard opera- 
tions encountered in the handling of per- 
sonal trusts. A unit cost may be defined 
as the average cost of performing a 
single unit of activity such as the col- 
lection of a dividend check or the de- 
livery of a security. Only six trust de- 
partments participated in this phase of 
the survey, and the variation in their 
reported results was disappointingly 
great. For the ten standard units of 
activity whose costs were measured, the 
highest unit cost reported varied from 
twice the lowest unit cost reported for 
the same item, to sixteen times. If the 
highest and the lowest reported unit 
cost of each operation were disregarded, 
then the variation of the highest to the 
lowest was from 1.4 times to 3.5 times. 


The Committee responsible for the 
preparation of the forms and instructions 
thought it must have failed to make 
them sufficiently clear, so in preparing 
for the survey of 1953 business, the Com- 
mittee tried to make the instructions 
more explicit and also expanded the unit 
cost determination to include thirty-seven 
unit costs covering the entire field of 
personal trust operations. This time eight 
banks participated, but the variation in 
results was even worse. It was felt that 
the results lacked validity and that their 








circulation should be limited to the par- 
ticipating banks. 


There are several possible explana- 
tions. No two trust departments are 
operated with equal efficiency. Unit costs 
are bound to vary according to the size 
of the department. Differences in quality 
of the service in two departments will 
result in different unit costs. But none 
of these explanations can account for 
variations as great as those found in the 
two unit cost surveys. The answer prob- 
ably lies partly in differences in iter- 
pretation of the instructions, and partly 
in failure of some participating banks 
to include all proper expense allocations. 


Because of the work entailed in these 
unit cost determinations it was decided 
for the time being to include it as part 
of the survey only every other year. Con- 
sequently, it was not part of the survey 
of 1955 business. So far the unit cost 
determination has been confined to per- 
sonal trust functions, but ultimately it 
is planned to include corporate trust 
functions as well. 


To achieve the full potential benefits 
of these unit cost determinations will re- 
quire close and careful attention from 
top trust department management. The 
job is too important to be treated as 
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merely clerical, assigned to a subordinate 
and then forgotten. Whoever does the 
leg work will need the frequent help and 
advice of his department head. 


Value of Unit Cost Figures 


Is this worth the trouble? I enumer- 
ate some of the uses to which a complete 
set of these unit costs can be put if ac- 
curately determined :-— 


First these figures can be used in 
comparing the cost of the operation of 
a particular account with the compein- 
sation being received, so the two can 
be brought into proper relationship 
either through simplified handling or 
through increasing the charge. To be 
able to show the cost is of the greatest 
help in obtaining whatever approvals 
may be required in connection with an 
increased charge. 

By comparing trust department unit 
costs with those of other trust depart- 
ments the operations can be spotted 
that are costing {oo much and require 
streamlining and the introduction of 
economies to cut costs. One can see 
which types of business yield the best 
profit and should be stressed in the 
business development program. 


Unit costs are of great use in re- 
vising fee schedules; many types of 
account tend to conform to a typical 
pattern and by computing the cost of 
operating a hypothetical account fol- 
lowing this pattern it is easy to de- 
velop by experiment the fee schedule 
which will be most satisfactory for 
that group of accounts and produce the 
desired profit. 

If there are policy reasons for 
handling an account for a substandard 
fee, the application of unit costs will 
show just how much loss is involved. 


It may be as important for competi- 
tors to know their unit costs as to 
know one’s own. In any trust market 
area competition tends to bring fees 
to a level closely related to the unit 
cost of the bank whose unit costs, ac- 
cording to its own ideas, are the low- 
est in the area. Consequently if it is 
poorly informed, and basing its fees 
on costs lower than its actual costs, it 
cannot but be harmful to the fee struc- 
ture in the entire area. 


These are not all of the uses that can 
be made of unit costs, but are enough 
to show that the tangible benefits amply 
repay all of the time and care required 
for their preparation. 


No unit cost ever remains fixed. 
Operating costs have increased steadily 
for many years, so the cost of a particu- 
lar trust operation today is far different 
from last year or the year before. Every 
other year is none too frequent for 
bringing the unit costs up to date. 


How To Determine Unit Costs 
The work of measuring unit costs may 


seem complicated but really is simple: 
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The adjusted trust department operat- 
ing statement previously mentioned con- 
tains in its total expense figure the salar- 
ies of all on the trust department pay- 
roll and some portion of the salary of 
each person on another department’s 
payroll who devotes part time to trust 
department matters. 


A “spread sheet” is furnished with a 
column heading for each activity into 
which the work embraced in the study 
is subdivided (37 columns for 1953). 
On one such spread sheet are listed the 
names of those whose salary is part of 
the salary figure on the adjusted expense 
statement. The percentage of time de- 
voted by each to the activity of each 
column heading is set down in that col- 
umn opposite his name, and is arrived 
at either by actual time tests or by esti- 
mate based on the assignment of duties. 
This information is then turned over to 
the division or individual having custody 
of the payroll records where the same 
names are listed on another identical 
spread sheet, but with the dollar salary 
of each individual shown. Each salary 
is multiplied by the percentage appear- 
ing in each column and the result set 
down in that column. Then each column 
is added, giving the total salary allo- 
cated to each of the 37 activities. The 
total of these amounts must prove to the 
total salary figure in the adjusted ex- 
pense statement. 


The expense other than salary is then 
spread among the 37 activities in the 
same ratio as salaries, after which the 
totals for all the columns should balance 
to the total expense figure of the adjusted 
operating statement. 


The next step is to divide each of the 
37 activities into units of activity. An 
activity may be analyzed as to particular 
accounting or administrative steps or as 
to individual asset holdings; or it may 
be analyzed partly or entirely upon the 
basis of dollar value of assets. 


A count must be made of the units for 
each particular activity or dollar value, 
as the case may be, and the result 
divided into the total dollar amount allo- 
cated to the activity. This gives its unit 
cost. 


It is easy to see that since the costs 
attributable to individual staff members 
are spread among their various activities 
on the basis of individual judgment this 
in itself will cause a variation in the 
resulting unit cost. However, if certain 
unit costs are too high because of errors 
in judgment in spreading costs they will 
necessarily be offset by other unit costs 
that are too low. If every unit cost were 
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to be multiplied by the number of units 
of activity to which it applies and the 
resulting amounts added together, their 
sum should equal the total expenses on 
the adjusted operating statement. It is 
also easy to see that any omission of 
expense items from the trust department 
profit and loss statement revised for the 
purpose of this cost accounting will re- 
duce each unit cost figure below its true 
amount. 


Discussion Groups Formed 


Three years ago it was suggested that 
the men responsible for these trust de- 
partment cost studies in the banks of 
each area form local groups for discus- 
sion and interchange of ideas, and such 
a group was formed in San Francisco in 
1954, as a committee of the Associated 
Trust Companies of San Francisco. In 
its 13 meetings, discussions have clari- 
fied the ideas of the men taking part 
and it has formulated many valuable 
suggestions which will be incorporated 
in the forms and instructions for future 
surveys. Similar groups in Los Angeles, 
Portland, Seattle, Salt Lake and other 
cities in the district would contribute 
greatly to uniformity of procedures in 
future surveys and would make the unit 
costs more dependable and consequetly 
more useful. 


Early in 1956 forms and instructions 
will be sent out for the preparation of 
trust department income and expense 
statements and unit costs based on 1955 
business. If each trust department head 
watches for these forms and instructions, 
and takes an active personal interest in 
the measurement of unit costs in his own 
institution, the unit costs can be made 
free from the extreme variations of the 
two earlier surveys and will offer some- 
thing to depend on and put to practical 
use. 


A A A 


Calendar of Trust Events 


Dec. 1-2, 1955 — Trust Division, Florida 
Bankers Association, Orlando 


Dec. 2, 1955 — New England Trust Con- 
ference, Boston 


Feb. 6-8, 1956 — Mid-Winter Trust Con- 
ference, American Bankers Associa- 
tion, New York 


Apr. 26, 1956 — Illinois Bankers Asso- 
ciation, Trust Division, Danville 


May 6-8, 1956 — Connecticut Bankers 
Short Trust Course, Storrs 


June 4-8, 1956 — American Institute of 
Banking, Dallas 
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HE SIXTH POINT OF THE FIFTH 

Amendment to our Constitution 
says “no person .. . shall be deprived 
of property without the due process of 
law,” and adds, “nor shall private 
property be taken for public use with- 
out just compensation.” 
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CHANGING PATTERN OF OWNERSHIP 
MERLE E. SELECMAN 


Executive Manager, American Bankers Association 


The development of the trust busi- 
ness in this country over 137 years was 
made possible only because we had 
this constitutional guaranty. As a citi- 
zen, as well as a trustman, you have a 
selfish interest to see that nothing hap- 
pens to this right, for each of us, to 
own property of any kind—wealth pro- 
ductivity—or otherwise—and to pre- 
serve that priceless incentive to pro- 
duce, to own, and to enjoy the fruits 
of our own labor. If the trust business 
is to continue to serve efficiently, we 
must keep abreast of the shifts in the 
ownership of property and the nature 
of the property owned. Reduced to a 
simple question, it is —- “Who owns 
what?” ... 


We have fewer rich people—fewer 
poor people—but a great many more 
people of moderate means. This is your 
increasing mass market, the people who 
need your services. By far the greatest 
gain in personal income has been of 
those in the $10,000-$15,000 income 
group. In 6 years, this group increased 
from 707,000 to 2.273,000—more than 
200 per cent. The $5,000-to-$10,000 
group increased 181 per cent, and the 
$15,000-to-$20,000 group showed com- 
parable gains. Federal estate tax returns 
show that estates over $60,000 more 
than doubled in 15 years. 


Survey Reveals 


A survey we are currently making in 
the Trust Division significantly points 
up this trend. Preliminary figures indi- 
cate that almost half of all the trusts 
administered by trust institutions in 


this country have an annual income of 
less than $1,200. Almost two-thirds of 
the trusts in the care of trust institu- 
tions have an annual income of less 
than $3,000. Like banking, the trust 
business is now retail—not wholesale. 
You have more customers and potential 
customers than you ever had in the 
history of the trust business. 


Now what is the nature and character 
of this property? We know he has a 
lot more life insurance because there is 
$333-billion of life insurance outstand- 
ing. Generally speaking, this man owns 
little real property. He may own a 
profitable business and would expect 
you to run it or dispose of it in orderly 
fashion. We know he owns more shares 
of stock, more government and savings 
bonds than his father or grandfather. 
This man of today probably has an- 
other new nest egg—a pension or re- 
tirement plan. It is estimated that more 
than 12-million employees are covered 
under these plans, compared to 21-mil- 
lion in 1930. There has been a tremend- 
ous growth in ownership of investment 
trust shares. This may be another new 
nest egg you will find in your potential 
customer’s basket of financial security 
for himself and family. 


Take a fresh look—and a careful one 
—at who your potential customers are 
and what they own. Maybe your sales 
approach and your public relations are 
out of step with what you find. Maybe 
your type of service and your trust ad- 
ministration will need some overhaul- 
ing. Maybe your top policy officers of 
your bank—and your directors—don't 
realize the significance of these changes 
to the trust business. If not, it’s your 
duty to see that they do know. Trust 
business should be entering an era of 
its greatest usefulness to the American 
public and commensurate 
profit for your stockholders. 


reasonable 





lil 


FIRST 
NATIONAL 
BANK 


St 





















La 





In Maiiana Land...We do it TODAY / § 
@EXECUTOR 


Diiigth Bvevevenave 


—— 


7 








@ ANCILLARY 
@ ESCROW 


NEW MEXICO 








TRUSTS AND EsTATES 





of 
of 


5 


38 
Is 

le. 
ial 
he 


rly 
res 
gs 


er. 


re- 
ore 
red 
nil- 
nd- 
ent 
ew 
tial 


one 
are 
les 
are 
ybe 


aul- 
of 
on’t 
ges 
our 
rust 
. of 
ican 


able 


a 


o> 
SER > 4 


os a 
> 





ATES 








CURRENT ESTATE TAX QUESTIONS 


Insurance — Deductions — Quasi-Claims — State Tax 


ROBERT C. HARRIS 


Heller, Ehrman, White & McAuliffe, San Francisco 


aa ELIMINATION, BY THE 1954 Cope, 
of the payment of premium test as 
a basis for taxing the proceeds of in- 
surance in the insured’s estate has given 
rise to the almost wholesale suggestion 
that all insureds should irrevocably 
transfer insurance policies in order that 
at the time of their death they will re- 
tain no incident of ownership. Under the 
present law the proceeds of insurance 
will be taxed in the estate of the in- 
sured only to the extent of the amount 
receivable by the executor or to the ex- 
tent that the decedent possessed any 
incident of ownership over the policy. 
Leaving aside any cloud of contempla- 
tion of death, there are numerous con- 
siderations to be given to any plan in- 
volving the transfer of life insurance. 
While most of the considerations are 
similar whether the transfers are made 
outright or to a trust, I will emphasize 
the latter. 


First, if the tax savings are to be ac- 
complished, the transfer must be irre- 
vocable, and most trust officers as well 
as lawyers shudder at the very mention 
of that word. Many predictions have 
been made that Congress will reinstate 
in some form the payment of premium 
test for taxability. Should this change 
come about with retroactive effect, then 
any irrevocable transfer of insurance to 
avoid estate taxes may not accomplish 
this purpose. 


The next question is whether or not 
a trust may contain a provision which 
would in effect permit a revocation 
only in the event of an adverse change 
in the estate tax law. I do not know 
of any authority which may suggest 
an answer. My offhand opinion is that 
it would not be safe to have such a 
provision without specific authority 
permitting it, as even this limited right 
of termination may be an incident of 
ownership; perhaps the power to termi- 
nate should be granted to one other 
than the grantor-insured, but at least an 
analysis of the gift tax consequences is 
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in order if the power is exercised, as it 
would result in a_ revesting in the 
grantor of whatever he originally trans- 
ferred. 


Assuming, however, that there are 
other tax or non-tax reasons for the 
trust and for the transfer of the poli- 
cies, would the power in the trustee to 
lend money to or buy assets from the 
estate of the decedent make the insur- 
ance receivable by the executor? Tech- 
nically, if the trustee does lend to or 
buy from the executor and is using 
solely insurance proceeds, then those 
proceeds are receivable by the executor. 
On the other hand, I doubt that Con- 
gress intended this result. While insur- 
ance receivable by the executor has 
always been one test of taxability, the 
question is indirectly raised by the new 
act in that prior thereto most insurance 
trusts were admittedly taxable. 


The only comparable authority that 
might be worth following would be the 
new income tax sections encompassing 
the old Clifford trust powers. Under 
those, if a grantor is to be free from 
the income tax liability of an irrevoc- 
able trust he may reserve only certain 
limited and very specific powers to lend 
too or deal with himself and, of course, 
all transactions must be for a fair or 
arm’s length consideration. If it is es- 
sential, therefore, that the insurance 
proceeds be used for liquidity in the 
estate and the power to lend to or buy 
from the executor must be given to the 
trustee, it would seem a wise precau- 
tion to specifically state the terms of 
any loan or how the fair market value 
of any assets to be purchased shall be 
determined. Unless the executor and the 
trustee are the same, it will be the ex- 
ercise of the power—not its mere ex- 
istence—that may cause difficulty. 


A 5% reversionary interest in insur- 
ance policies will be considered as an 
incident of ownership under the new 
law. Some experts feel that if a husband 
transfers policies to his wife he still 
may have a _reversionary interest be- 
cause of the possibility that she may 


predecease him and either leave the 
policies to him or in some other man- 
ner dispose of them so that there is 
a possibility of an interest returning to 
him. While I do not agree with ‘this 
conclusion, in that to my mind a rever- 
sionary interest must mean something 
retained by the transferor, there is con- 
siderable and very respectable authority 
which takes that side of the argument. 
Here again there is an advantage to a 
trust in that the provisions of the trust 
instrument can specifically avoid any 
possibility that the grantor-insured will 
get the policies back and at the same 
time if he predeceases his wife the trust 
instrument can give her, if it is so 
desired, what would amount to com- 
plete ownership of the proceeds. 


Finall,, there is the question of what 
constitutes an irrevocable transfer. I 
shudder to think of how much small 
print the insured’s adviser must read in 
order to tell him that he has completely 
transferred all of the rights in the polli- 
cies. Certainly, the adviser must read 
more than the mere endorsement on the 
policies which makes the transfer, for 
there are many insurance contracts 
which reserve rights to the insured 
even though he is not even the pur- 
chaser of the contract, and, certainly, 
there are many policies which contain 
certain rights or privileges in the in- 
sured when he has paid some or all 
of the premiums, even though he is 
not the owner. 


Deductions—Income _ or 
Estate Tax? 


Revenue Ruling 55-225 should be of 
interest to any executor of a will con- 
taining the maximum marital deduc- 
tion. By definition, one of the limita- 
tions to the marital deduction is . that 
it cannot exceed one-half of the ad- 
justed gross estate which in turn is de- 
fined as the gross estate less certain 
deductions. This ruling now states that 
if deductions are taken against the 
income tax rather than the estate tax, 
then, for the purpose of the 50% limita- 
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tion, the gross estate shall be reduced 
only by the expenses or deductions 
claimed and allowed on the estate tax 
return. On the other hand, if the limita- 
tion is the value of property passing 
to the surviving spouse, then the ex- 
penses or deductions, regardless of 
whether taken against estate or income 
tax, will reduce the value of the prop- 
erty so passing. 

The executor has a very important 
election in choosing whether deductions 
shall be taken on the income tax re- 
turn of the estate or the estate tax re- 
turn. A little advance planning and a 
sharp pencil applied to the different 
rates of tax can produce substantial 
savings. For instance, in a community 
property state only one-half of the 
total estate will be taxed at the first 
death of the spouses. We also know—in 
California, at least—that upon the death 
of the husband the whole estate is sub- 
ject to probate and that most fees, ex- 
penses and other deductions are meas- 
ured by the entire estate. The law is 
quite clear that one-half of many de- 
ductions must be charged to the wife’s 
half and that because only one-half of 
the estate is subject to tax, only one- 
half of the deductions is allowable. If 
they are taken on the income tax re- 
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turn they normally will be allowed in 
full. A recent ruling—55-524—allows 
the wife to take, as deductions on her 
income tax return, the one-half thereof 
which are not allowable as deductions 
on her husband’s estate tax return. 
Therefore, in a community property 
state it will normally be only a question 
of comparative tax rates. 


The situation does not appear to be 
quite the same in connection with a 
separate property estate in which the 
maximum marital deduction is claimed. 
If the expenses are claimed against the 
estate tax, the result of the marital de- 
duction computation means that only 
one-half the expenses will go to reduce 
the taxable portion of the estate. Thus, 
in any net estate up to one million 
dollars, which can mean a gross estate 
of as much as two million dollars, 
where the federal estate tax runs at 
approximately a net 30%, the effect of 
deductions against the estate tax return 
in these split estates is to make use of 
them at a 15% bracket. The lowest in- 
come tax rate is, of course, 20%. 


Quasi-Claims 

Another problem has caused consid- 
erable difficulty of late. Many claims 
against an estate may be, for lack of a 
better name, only quasi-enforceable. 
These may arise out of intrafamily loans 
or other transactions where the element 
of arm’s length enforceability is not pres- 
ent, or they can sometimes arise out of 
a surviving spouse’s claim to certain 
property which—if the spouse is suc- 
cessful in receiving it outright — will 
qualify for marital deduction or have 
some other estate tax benefit. Recent 
cases and rulings of the Internal Reve- 
nue Service indicate that, for instance. 
in the case of a claim against the estate 
the deductibility thereof will not neces- 
sarily be assured merely because the 
claim is presented in proper form and 
approved by the Probate Court. 





It seems clear from these rules that 
the executor could not assume deducti. 
bility of this type of claim merely be- 
cause he has gone through the form of 
having it presented and allowed, and 
that, where there is any possibility that 
the Internal Revenue Service may ques- 
tion the legitimacy of the claim, an 
adversary proceeding of some kind will 
at least be required in order to support 
its deductibility. 


State Tax 


In California a marital exemption 
is allowed and is measured by the “clear 
market value” of the property passing 
to the surviving spouse. Also in Cali- 
fornia inheritance tax a deduction is 
allowed for the amount of the federal 
estate tax. While it has been established 
in California that certain deductions 
must be taken before the estate is di- 
vided in half to determine the maximum 
marital deduction, the question arises 
as to whether the estate tax should like- 
wise be deducted before determining 
the 50% maximum limitation for mari- 
tal deduction. 


In California——as in many states—we 
have a proration statute which provides 
that, in the absence of language to the 
contrary in the governing instrument, 
death taxes shall be apportioned among 
the respective beneficiaries in propor- 
tion to the taxes generated by the shares 
they receive. If the surviving spouse's 
half share causes no estate tax, which 
it will not under the provisions of the 
estate tax law, then for inheritance tax 
purposes, should her maximum one-half 
of the estate be reduced by a deduction 
for estate taxes rather than having it 
determined before the estate tax deduc- 
tion is subtracted from the gross estate? 
Three cases on this question are pend- 
ing in the Superior Court of San Fran- 
cisco and I am advised that many other 
executors with the same problem are 
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PACIFIC COAST BANKING 


SCHOOL CLASS OF 1955 — 





TRUST DIVISION 


(Left to right) first row: Lucian M. Harlow, Lawrence E. Hoskins, James R. Pattillo, Stuart 
H. Prestrud, Joseph R. Demers, John B. Anderson, John Harding, Frank N. Johnson. Second 
row: Henry L. Pittock, Harvey H. Pasic, Basil C. Pearce, Lyston G. Jaco, David E. Ellison, 
James R. Parker, John M. Hartke. Third row: Sheldon M. Collins, Burton A. Smead, Jr., 
Joseph Schmedding, Herbert E. Butler, Worth T. Poole, Francis M. Chipman. 





extending the time within which to fiie 
objections to the inheritance tax report 
in order to have the benefit of the final 
decision. 


Finally, I would like to touch briefly 
upon a community property problem 
which is often overlooked in _ estate 
planning. It is the possibility of the wife 
dying first and there being subject to 
tax in her estate partnership interests, 
the cash surrender value of life insur- 
ance policies on her husband’s life, and 
assets of a non-liquid nature, including 
stock in a closely held corporation. This 
problem has arisen in connection with 
inter-vivos trusts that are either already 
irrevocable or became irrevocable upon 
the death of the wife. Many of these 
trusts make no provision at all for the 
payment of death taxes and expenses of 
administration incurred upon the death 
of the wife, but yet in so many cases 
the corpus of the trust will consist of 
substantially all of the married couple’s 
liquid assets. Sometimes these trusts 


have inadequate provisions regarding 
the payment of death taxes because the 
tax burden of the non-liquid assets has 
that 
consideration of this problem is most 
important for the trustee at the time of 
accepting the trust. and that adequate 
provisions in a trust instrument relat- 
ing to these expenses can avoid many 


been forgotten. It seems to me 


subsequent headaches. 
A & & 


Pacific Coast Banking School 
Graduates First Trust Class 


The Pacific Coast Banking School at 
the University of Washington in Seattle 
completed a most successful session 
September 2, graduating at that time a 
class of 95, of whom 21 were from the 
Trust Division. The Trust Division was 
added to the School in 1953, so that 
this year was the first graduating class 
of the Division. Theses citations were 
awarded to Burton A. Smead, Jr., of 


Denver, Colorado, whose subject was 
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“Trust Accounting Versus Income Ac- 
counting’; and to Lucian M. Harlow, 
of Riverside, California, whose subject 
was “A Manual for a Medium-Sized 
Trust Department.” In addition to these, 
theses were approved for library reten- 
tion written by Frank N. Johnson, of 
Pullman, Washington; Joseph Schmed- 
ding of San Diego, California; and 
Harvey H. Pasic of Tacoma, Washing- 


ton. 


The Trust Division had an outstand- 
ing faculty in Robert M. Alton who 
conducted a lecture on Estate Planning; 
James A. Close, who presented a course 
in Trust Investments; C. E. DeRochie, 
who presented Property Management; 
Walter L. Nossaman, who taught the 
course on Trust Law and Taxation; 
L. S. Severance, who presented Trust 
Operations; and Gilbert T. Stephenson, 
who presented Trust Business. 


A A A 


@ As part of its program to keep in 
touch with retired personnel and to keep 
the feeling of “belonging” to the bank 
even after retirement, First Wisconsin 
National Bank maintains an “alumni” 
room for officers and key personnel who 
are retired. Each man has his own desk, 
and a secretary is available to members 
of the group when needed. 
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ALABAMA 
Birmingham M. Graham Musgrove joined the bank 
FIRST as trust officer, having served former- 


NATIONAL BANK ly as a Deputy Collector of Internal 


Revenue in Birmingham. 


COLORADO 
Colorado Springs Three former asst. trust officers pro- 
FIRST moted to trust officer: James B. Day, 


NATIONAL BANK John Irwin and C. Keith Riddoch; 


Tom Moon made assistant trust officer. 


ana | 


Newly promoted trustmen at The First National Bank of Colorado 
Springs: Tom Moon, Keith Riddoch, John Irwin and James Day, 
with Carl P. Mechling, vice president and trust officer who has 
completed 40 years of service with bank. 





Denver 
COLORADO 
NATIONAL BANK 


Harold Kountze, 
president of Colo- 
rado’s oldest bank, 
has been elevated 
to chairman of the board and will be 
succeeded as president by George B. 
Berger, Jr., former vice president and 


son of a former president of the bank. 
GEORGE B, BERGER, JR. 


CONNECTICUT 
Plainville Miss Alma L. Drescher retired as trust 
PLAINVILLE officer and assistant secretary after 
TRusT Co. 29 years of service. Omer A. Contois, 


Jr., appointed to that title. 


FLORIDA 


Thomas E. Camp, III, former trust 
officer of MIAMI BEACH First Na- 
TIONAL BANK, named trust officer and 
Fred P. Sullivan advanced to trust 
officer, at the Jacksonville bank. 


Miami Beach & 

Jacksonville 
BARNETT 
NATIONAL BANK 


ILLINOIS 
Alton Allen Crawford has resigned as trust 
ALTON BANKING officer. 
& Trust Co. 
Chicago Victor E. Ytterberg now in charge of 


CHICAGO CITY 
BANK & TRUST Co. 


the trust department as vice president 
and trust officer, replacing M. W. 
Rathje, who retired. 

Charles F. Harding, III, elected a 
trust officer. 


Chicago 
LAKE SHORE 
NATIONAL BANK 
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TRUST PERSONNEL CHANGES 









KANSAS 


Hutchinson (See New Mexico.) 
KENTUCKY 
Louisville Charles M. Gipperich advanced to vice 


LIBERTY NATIONAL 
BANK & TRUST Co. 


president and trust officer. 


LOUISIANA 


New Orleans R. J. Emmer promoted to trust of- 
NATIONAL BANK ficer. 
OF COMMERCE 


MARYLAND 
Baltimore Charles H. Amrhine elected a trust 
FIDELITY-BALTIMORE officer. 
NATIONAL BANK 
& TRUST Co. 
MASSACHUSETTS 
Waltham George L. White, vice president and 


NEWTON-WALTHAM trust officer and a director, elected 

BANK & TrRuSsT Co. president to succeed the late William 

M. Cahill. A member of the Massa- 

chusetts Bar, White is a graduate of the ABA Graduate 
School of Banking. 


MINNESOTA 


Minneapolis Clinton Morrison elected asst. vice 
FIRST president in the trust department. He 
NATIONAL BANK was formerly a deputy regional direc- 

tor of International Cooperation Ad- 
ministration. 


NEVADA 
Reno R. O. Kwapil appointed vice president 
FIRST and senior trust officer; C. T. Haskell 


NATIONAL BANK promoted to asst. trust officer; and C. 
M. Boardman (asst. trust officer) 
transferred from Reno to Las Vegas as an assistant in the 


trust department. 


NEW JERSEY 


Camden Hazen Y. Mathewson placed in charge 
CAMDEN of the bank’s advertising and publicity 
TRUST Co. program, having been formerly with 

Chemical Corn Exchange Bank in New 

York. 

NEW MEXICO 

Santa Fe William H. Vernon elected executive 

SANTA FE vice president, after having resigned 


NATIONAL BANK as vice president in charge of trust 
investments at AMERICAN NATIONAL 


BANK of Hutchinson, Kansas. 


NEW YORK 


Charles Oldenbuttel, vice president 
and trust officer, elevated to the presi- 
dency; William H. Schmidt elected 
vice president and trust officer. 


Brooklyn 
PEOPLES 
NATIONAL BANK 


New York Harold F. Klein named assistant vice 
MANUFACTURERS president in the advertising and pub- 
Trust Co. licity department. 
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LONGSTREET HINTON 
New York 


H. P. DAvIsON 
New York 


HENRY C. ALEXANDER 
New York 


New York Henry C. Alexander, former president, 
J. P. MORGAN became chairman, succeeding George 
& Co., INC. Whitney. Elevated to the presidency 


is H. P. Davison. Thomas S. Lamont 
elected vice chairman; Stuart W. Cragin, Longstreet Hinton 
and John M. Meyer, Jr., as senior vice presidents. Mr. Hinton 
is in charge of the trust and investments department. 


New York James M. Trenary and Augustus J. 
UNITED STATES Martin appointed executive vice presi- 
TRUST Co. dents. Trenary joined the company in 


1923 and is in charge of administra- 
tive matters. He is chairman of the Committee on Trust Poli- 
cies of the Trust Division, American Bankers Association. 
Martin joined the company in 1928 and is in charge of all 
investment functions. Martin is chairman of the Joint Com- 
mittee of the Commercial Union Assurance Group, and Chair- 
man of the Local Boards of the British Fire Insurance Com- 
panies. 


NORTH CAROLINA 


Charlotte David M. Neill elected asst. trust of- 
AMERICAN ficer, having been with the bank since 
TRUST Co. 1953 as an operations assistant in the 

trust department. 

Greensboro Patrick N. Calhoun appointed execu- 
GUILFORD tive vice president. A graduate of the 


NATIONAL BANK Graduate School of Banking, ABA, 
Calhoun was formerly with Chase 
Manhattan Bank, G aranty Trust Company and the Bank 


of the Manhattan Company, in New York. 


High Point J. P. Bolt, vice president and trust 
WACHOVIA BANK officer, will retire from the bank the 
& TRusT Co. end of this year, after serving in the 

trust department for more than 33 
years. 


Rocky Mount 
PLANTERS NATL. 
BANK & TRUST Co. 


Norman A. Wiggins resigned as as- 
sociate trust officer to accept the Har- 
lan Fiske Stone Fellowship to Colum- 
bia U. School of Law. Wilbur Y. 
Bridgers elected asst. trust officer; and Bobby D. Perry ap- 
pointed farm manager for the trust department. 


ee: 


WANT SOMEONE LOCATED? 
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JAMES M. TRENARY 





FRANK E. AGNEW, JR. 
Pittsburgh 


AuGUSTUS J. MARTIN 


New York New York 


OHIO 
Canton Head of the trust department is Curtis 
HARTER BANK C. Martin, vice president and trust of- 
& TRUST Co. ficer. Gerald Massie promoted from 


assistant cashier to vice president; G. 
Vernon Owen, Jr., to asst. trust officer. 


Mansfield 
FIRST 
NATIONAL BANK 


Herbert H. Schettler advanced to vice 
president and trust officer. 


OKLAHOMA 


Newly appointed asst. trust officer is 
J. E. Bishop, a graduate of U. of Okla- 
homa with business and law degrees. 


Tulsa 
First NATIONAL 
BANK & TRUST Co. 


PENNSYLVANIA 


Allentown & Harry F. Hauck joined Lehigh Valley 


Philadelphia in Allentown as trust officer. He re- 
LEHIGH VALLEY cently resigned as asst. vice president 
Trust Co. and trust officer at CENTRAL-PENN NA- 

TIONAL BANK, Philadelphia. 

Johnstown James R. Graham elected vice presi- 
JOHNSTOWN BANK dent and trust officer succeeding the 
& TRUST Co. late Paul C. Miller. He is also a mem- 


ber of the law firm for the bank. Rob- 
ert J. Fisher named asst. trust officer. 


McKeesport 
FIRST 
NATIONAL BANK 


J. Charles Peterson, vice president and 
trust officer, elevated to senior vice 
president in charge of business devel- 
opment. To replace Mr. Peterson as 
head of the trust department, Elmer A. Doege was 
appointed vice president. Doege formerly was with Peoples 
First National Bank & Trust Co. of Pittsburgh, as vice presi- 
dent. John Gleeson was promoted to trust officer. 


Pittsburgh John H. Lucas elected chairman of the 
PEOPLES FIRST board, and Frank E. Agnew, Jr., 
NATL. BK. & Tr. Co. presently president of the OLD KENT 

BANK of Grand Rapids, Michigan, 

elected president. President since November 1954, Lucas is a 

veteran of 40 years in banking. Agnew began his banking 


j 















career in 1928 with Continental Illinois National Bank & 
Trust Co. of Chicago. For nine years he was financial vice 
president of the General American Life Insurance Co. 


Wilkes-Barre 
SECOND 
NATIONAL BANK 


TENNESSEE 
Chattanooga 
AMERICAN NATL. 
BANK & TRUST Co. 


WASHINGTON 
Spokane 
OLD NATIONAL and trust officer. 
BANK 
WEST VIRGINIA 
Bluefield 
FLAT Top cer. 


NATIONAL BANK 


WISCONSIN 
Milwaukee 
MARINE NATIONAL 
EXCHANGE BANK 


James Mulligan, executive vice presi- 
dent and trust officer, elected chairman 
of the board and president; William 
L. Goeckel, trust officer, assuming the 
administrative duties connected with management of the trust 
department formerly under Mr. Mulligan’s supervision. 


Charles A. Comer, Jr., became asst. 
trust officer. Formerly he had been 
manager of the Chattanooga Title In- 
surance Agency for three years. 


E. R. Sweney retired as vice president 


Aldo Modena named asst. trust offi- 


Carl N. Otjen joined the bank as an 
assistant vice president in the trust 
department. Otjen holds degrees in 
mechanical engineering and law. 


Partial view of trust department on third floor of the new 
National Bank Building, Atlanta. To the left are conference rooms 





ulton 


and the trust auditing department. In a special supplement to 
the Atlanta Journal and Constitution magazine section October 16, 
the bank presented a series of color pictures of the building’s 
interior, arranged by floors. The third floor houses also the 


investment, comptroller’s, correspondent banking and business de- 


velopment departments, and the Board Room. 





Hamilton 
NATIONAL 
Trust Co., LTp. 


CANADA 


R. M. Young appointed manager of 
the Hamilton office, replacing David 
Strachan who retires after 42 years 
with the bank. Young formerly had 


been manager of the Vancouver office. 









mS. 
; EMPLOYMENT EXCHANGE ¢ 


Address correspondence to Trusts 
and Estates, 50 E. 42nd St., New 
York 17, attention Employment Ex- 
change, with code number. 
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Trustman, 30, with six years experi- 
ence in administration, operations, taxes, 
investments and customer contacts, de- 
sires connection with progressive bank 
offering advancement prospects. 511-2 


Trust officer with LL.M. in Federal 
taxation, 33, member of Texas Bar, ex- 
tensive experience in trusts, estate plan- 
ning, employee trusts and taxation, seeks 
position with progressive organization. 
511-3 

Lawyer with estate planning and tax 


experience sought by Miami law firm. 
See ad H-511-4 


South Central Texas Bank with grow- 
ing trust department has opportunity for 
assistant trust officer in administration 
of personal trusts and estates. Send back- 
ground and desired starting salary. 510-1 


Tax accountant in early 50’s with 30 
years experience desires similar position 
with large bank, preferably in Sixth Dis- 
trict. Experience includes Federal In- 
ternal Revenue Agent — Income Tax 
Division, auditing and accoounting for 
corporations, personnel supervision and 
office management duties. 510-2 
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TRUST MERGERS, TRUST POWERS 
GRANTED and CHANGE OF NAME 


San Francisco, Cal. — The biggest 
merger in the history of banking in this 
city is in progress. Directors of CROCKER 
First NATIONAL BANK and ANGLO CALI- 
FORNIA NATIONAL BANK have approved in 
principle the merger of the two institu- 
tions. The two banks had resources of 
$1,441,769,209 as of October 5, 1955. The 
merged bank, to be known as CROCKER- 
ANGLO NATIONAL BANK, will be headed 
by William W. Crocker as chairman of 
the board and Paul E. Hoover as presi- 
dent and chief executive officer. 


Milford & New Haven, Conn.—MIL- 
FORD TRUST Co. merged with the First 
NATIONAL BANK & TRUST Co. under the 
latter’s charter and title. 


Oakland City, Ind.—First NATIONAL 
BANK of Oakland City was granted trust 
powers under the Federal Reserve Act. 


New Bedford, Mass.—Fi1rst NATIONAL 
BANK and the SAFE DEPOSIT NATIONAL 
BANK consolidated under the name of 
First SAFE DEPOSIT NATIONAL BANK of 
New Bedford. 





ESTATE PLANNING LAWYER 
WANTED 


A large Miami, Fla., law firm, special- 
izing in Estate Planning matters, needs 
a lawyer with Estate Planning and Tax 
experience. Address: 


Box H-511-4, Trusts and Estates 
50 East 42nd St., New York 17 














Roswell, N. M.—The First NATIONAL 
BANK of Roswell announced the opening 
of its trust department with John Jen- 
nings appointed as trust officer. Messrs. 
J. E. Moore, Floyd Childress and F. W. 
Blocksom elected members of the trust 
investment committee. 


Albany, N. Y.—STATE BANK OF AL- 
BANY stockholders have approved a plan 
to merge with the First NATIONAL BANK 
& Trust Co. of Hudson, N. Y., whose 
stockholders also approved the Hudson 
bank becoming a branch office. 


Binghamton, N. Y.—Stockholders of 
First NATIONAL BANK and of City Na- 
TIONAL BANK approved merger of the 
two institutions under the name of FIRST- 
City NATIONAL BANK. 


Huntington, N. Y.—FIrRst SUFFOLK 
NATIONAL BANK has changed its name to 
SECURITY NATIONAL BANK, to avoid con- 
fusion with the five other financial insti- 
tutions in Suffolk County now using the 
name “Suffolk” in their titles. 


A AA 
IN MEMORIAM 


JAMES A. BEHELER, assistant trust offi- 
cer and assistant secretary of KANAWHA 
VALLEY BANK, Charleston, West Vir- 
ginia. 

L. WALLIS GRAVES, trust officer of 
NATIONAL BANK OF COMMERCE, Seattle, 
Washington. 


W. L. Marks, vice president and trust 
officer of ProPLES SAVINGS BANK & 
Trust Co., Wilmington, Delaware. 


TRUSTS AND ESTATES 
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THE CAPITALABOR TEAM 


MANAGEMENT PROGRAM IN ECONOMICS 


A successful program of discussion 
groups on “Our Economy at Work” has 
been carried through by Sun Oil Co. over 
a period of about six years, with 3,542 
management people asked to participate, 
and attendance at meetings averaging 
83.2% (People not attending were often 
found to be on vacation, out of town on 
business, or in meetings of higher pri- 
ority). 


It started with a management survey 
by Opinion Research Corp. of Princeton, 
N. J., in the late 1940’s which revealed 
that top management had a good idea of 
the basic elements responsible for Ameri- 
can growth and productivity, but man- 
agement at less than vice presidential 
level was confused or sometimes un- 
aware of the basic facts of our system. 
President Robert G. Dunlop of Sun Oil 
asked that all Sun management be tested, 
and thereafter developed the company’s 
program in consultation with the Indus- 
trial Relations Center of the University 
of Chicago. 


Materials prepared consisted of a set 
of ten handbooks and leaders’ guides, and 
equipment for flip-charts, slap-on cards 
and chart pads as visual aids. Eighteen 
leaders, drawn from 63 volunteers, were 
selected by the University and given two 
week-long training courses. These men 
were then placed on full time status to 
operate as leaders of the program. Their 
average age was 39 and their average 
tenure with Sun Oil 14 years. The most 
successful were those who were well in- 
formed on many subjects and able to in- 
terpret and evaluate the subject material. 
Some of these men have already received 
promotions because of or partially due 
to their association with the program. 
The company estimates that the organiza- 
tion and materials of the program were 
successful, and the objective largely at- 
tained in that a significant step was 
taken in the direction of broadening Sun 
managers’ outlook on, and increasing 
awareness of, the problems which con- 
front them in society as employees, 
citizens, and individuals. Many of 
those who attended the sessions sug- 
gested that the company provide a con- 
tinuing program for management per- 
sonnel, and that “Our Economy at Work” 
should be offered to all employees. 


CHAMPION’S EMPLOYEE BENEFIT PROGRAM 


Champion Paper & Fibre Co. has com- 
pleted the first full year of its new Bene- 
fit Program which includes (a) a profit 
sharing plan that provides death, dis- 
ability, retirement, health and employ- 
ment termination benefits based on the 
first $10,000 of annual compensation, and 
(b) a deferred compensation plan which 
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does the same thing in relation to salaries 
in excess of $10,000. Under the profit 
sharing fund, Champion deposited in ac- 
counts of participants $1,773,000 and 
paid benefits of $1,545,000. Payroll de- 
ductions for benefits were discontinued 
as of November 1, 1954, adding $700,000 
to pay checks after that date, and par- 
ticipants in the former group annuity 
received refunds totaling $2,600,000 of 
former contributions. Company contri- 
butions of about $13,000,000 were trans- 
ferred to the new plan. In addition, under 
the deferred compensation plan, the com- 
pany paid $162,000 into the accounts of 
participants and $212,000 in various 
benefits. 


EMPLOYEE STOCK OWNERSHIP 


Since World War II, plans to help 
employees buy stock have spread to 300 
companies involving 2,000,000 salaried 
and production-line workers, Time re- 
ported in the October 17 issue. 


Some 200 of the biggest corporations 
had worker stock plans in 1929, but when 
the Depression hit, all but a handful ran 
into trouble and were dropped. Not only 
did the workers sell out at large losses, 
but the plans themselves were faulty, 
calling for stock to be bought at a fixed 
price on a fixed day and paid off in 
rigidly fixed installments. Thus a worker 
might buy a stock valued at $200, only 
to have it plummet to $20 a share while 
he was still paying off at the original 
price. 


Today, U.S. industry is helping em- 
ployees buy stock, and spreading the loss 
if the stock drops. Some companies also 
educate employees to possible dangers, or 
provide loopholes to let workers escape 


payments when stocks drop in value. 
Many businessmen, however, feel that 
workers should take the normal risks 
involved in stock buying, and others 
question the wisdom of a worker putting 
all his savings in one basket. Another 
big worry is that unions will make a 
stock program part of their wage bar- 
gaining. 


Despite growing argument the pro- 
grams are enjoying increasing popular- 
ity. General Motors recently announced 
that four out of five eligible workers 
among 112,000 salaried employees had 
decided to invest up to 10% of their 
pay in G.M.’s future. Ford will bring 
out a similar plan to help employees buy 
stock (if and when it is put on sale), 
Time said, and Du Pont, which started 
a stock plan in September, reports that 
nearly 70,000 out of 87,000 eligible 
workers have signed up. 


JoBS THROUGH TOOLS 


E. I. Du Pont de Nemours & Co.’s em- 
ployee magazine, Better Living, in the 
Sept.-Oct. issue, tells how more and bet- 
ter jobs are created through better tools 

. “The men who handled the mule 
teams and pushed the powder buggies 
on Du Pont explosive plants before 1900 
were few in number. They worked long 
hours and did much heavy physical 
labor; but they could handle only small 
amounts of materials each day, and their 
pay was stricitly limited. Today several 
thousand Du Pont employees are manning 
materials handling assignments. Their 
normal day is eight hours . . . there are 
more employees doing less burdensome 
jobs. In fact, as use of labor saving 
devices increased, so did the number of 
employees.” In a decade of growth — 
sales and research expense tripled, pay- 
rolls and operating investment doubled, 
jobs went from 64,000 to 85,000 and 
stockholders from 88,000 to 152,000. 
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First bank to become an exhibitor at the National Business Show in New York City 

since its inception in 1904, The First National City Bank operated the booth above at the 

recent show. A staff of personal credit experts explained the bank’s monthly payment 

business loan service. The roster of “Bank-Wide Services” at the left includes “Complete 
Trust Service.” 


983 








ON THE PUBLICITY FRONT 


Newspaper Advertising 


“Money Engineering . . . a design for 
estate planning.” These words, balanced 
by rows of reference books on three 
shelves, and the bank’s signature, con- 
vey a new idea to the public for Union 
Bank & Trust Co., Los Angeles. There 
is no further text—just this thought- 
provoking idea. 


“Me, make a will? Why, I’m still 
a young man!” With this catchy phrase 
as a starter, Hamilton National Bank, 
Chattanooga, points out the reasons 
why most young men need a will even 
more than many older men . . . the 
reasons stemming chiefly from the 
presence of small children who need 
education, tie down the mother, and 
create legal problems. 


“The most important man you will 
ever hire,” according to an ad from 
Harris Trust & Savings Bank, Chicago, 
is your executor and trustee who “will 
have to do his work when you are no 
longer here to supervise him.” The ad 
quotes from a well-known probate judge 
his statement on how fortunes shrink 
“in the hands of incompetent next of 
kin,” and points out that few people 
have relatives or friends with “the 
knowledge, skill and time to handle the 
complex business of settling an estate.” 


“Investment Supervision at the ‘de- 
partment store of financial services’ ” 
is offered in a fine ad from Fidelity- 
Philadelphia Trust Co., which not only 
explains this service and offers a book- 
let, but in four much smaller units in 
the same ad presents “Some other Fi- 
delity Services which may be useful to 
you.” The inclusion of tax services, life 
insurance trusts, guardianships and em- 
ployee benefit trusts in this multiple 
barreled advertisement carries out the 
suggestion of a financial department 
store. 


“Weeds”—This word, with a large 
drawing of a ragweed plant, calls quick 
attention to an investment management 
ad of Fiduciary Trust Co., New York, 
which points out that good growing 
weather for crops is also good for 
weeds, “but there is little nourishment 
in weeds.” The text explains how the 
bank, with an I. M. account, takes on 
the job “to distinguish and eliminate 
the weeds—making room for those 
sound and healthy investments which 
seem most likely to yield the nourish- 
ment upon which livelihood depends.” 


984. 


“What makes a successful harvest?” 
asks Crown Trust Co., Toronto, in an 
ad which explains that while adequate 
crops are necessary, “careful gathering 
and storage of the product of the sea- 
son’s work are equally essential.” This 
truth is then applied to “the harvest of 
your life’s work—your estate.” 


“Peoples National Bank of Char- 
lottesville was the second national bank- 
ing institution in the entire United 
States to receive a charter to conduct 
trust operations” announces an ad from 
that institution which emphasizes the 
importance of continuity in connection 
with trust plans. The gentleman pic- 
tured with the large mustache, the gay 
nineties waistcoat and jacket, and the 
wall telephone serves to impress the 
idea of the bank’s early start in trust 
business. 
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Illustration in ad of Fiduciary Trust Co. 
New York 


“Pension or Profit-Sharing . . . which 
plan is right for your company?” in- 
quires an ad from Girard Trust Corn 
Exchange Bank, Philadelphia, which 
further questions the relative tax ad- 
vantages, long range costs, the possi- 
bility of a profit-sharing plan becoming 
more of a fixed commitment than a pen- 
sion plan, and whether there should be 
separate plans for different groups of 
employees. The answers, of course, 
would be available because of the bank’s 
“years of experience” in this fiield. 


“But what about his family?” asks 
an ad of United States Trust Co., New 
York. The question follows a statement 
of how a man who is head of his busi- 
ness has an “organization of people with 
specialized skills who work as a unit 
under his direction.” The comparison 
is made with the trust company’s off- 
cers and staff, “as carefully chosen and 





trained as the men in his own corpora- 
tion,” which stands ready to work on 
the man’s delegated family responsibili- 
ties. 


Forums 


Among the autumn forums, the 6th 
Financial Forum for Women conducted 
by American Security & Trust Co., 
Washington, D. C., started with an 
audience limitation of 150 and the 
possibility that an evening session 
might be held as well as the regular 
afternoon period. Besides the usual 
topics of investment and estate planning, 
one speaker will explain the banking 
system and another will present a sum- 
mary of tax return requirements. 


At the sessions of the third annual 
forum of National City Bank of Cleve- 
land 800 women heard a discussion of 
selecting stocks for investment in to- 
day’s market, and participated in a 
thorough discussion of estate planning 
for two actual estates provided as ex- 
amples. Officers of the bank showed 
that up to 1314% of a $200,000 estate 
could be saved by effective planning 
and experienced handling. At the final 
meeting the ladies were invited to bring 
their husbands for a discussion of eco- 
nomics conducted by Dr. Lionel D. 
Edie of New York. 


The three meetings of the Women’s 
Finance Forum sponsored by Berks 
County Trust Co., Reading, Pa., gath- 
ered some 400 women to listen to visit- 
ing speakers on successive Thursday 
afternoons. “Getting your dollar’s worth 
—today and tomorrow” was the first 
subject, while the other sessions fea- 
tured respectively estate planning and 
investments. 


Mrs. Ivy Baker Priest, treasurer of 
the United States, addressed a women’s 
finance forum sponsored jointly by 
Lynchburg (Va.) National Bank & 
Trust Co. and the Woman’s Club of 
that city on October 27. Mrs. Priest 
spoke on “Money Management” and 
told more than 500 women that “the 
technical progress of this generation is 
so far ahead of its economic under- 
standing that we are living in two dif- 
ferent eras at once, several centuries 
apart. The greatest period of material 
advancement in history is possibly just 
before us if we can see to it that our 
knowledge of dollars and cents keeps 
pace with our knowledge of the atom, 
the electron and the machine.” 


Other guest speakers were Joseph A. 
Jennings, assistant vice president of 


State Planters Bank & Trust Co., Rich- 
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mond, and Arwood Henderson, director 
of agencies, Aetna Life Insurance Co., 
Hartford, Conn. The bank was host at 
a buffet luncheon. 


Booklets 


“Has a Friend Named You as His 
Executor?” Under this title the October 
issue of Forethought, published by Mon- 
treal Trust Co., comments that “when 
a man acts for the first time as execu- 
tor of a friend’s estate he is likely to 
find many good reasons for naming a 
Trust Company to settle his own estate 

. He sees how a person with an 
executor’s duties must divert a great 
deal of time from his business and 
personal affairs, the formalities that 
must be observed in accordance with 
the statutes, and the danger of penal- 
ties that may be incurred.” Surrounded 
by passages philosophical or humor- 
ous, this article spells out the reasons 
why such a man might thereafter 
choose a trust company for his own 
executor. 


An excellent brochure on trust in- 
vestment management, with space for 
the local bank’s imprint, has been pre- 
pared by Studley, Shupert & Co., Inc. 
The booklet is planned for those banks 
which are subscribers to the company’s 
investment advisory service for trust 
departments, and explains to the lay 
reader what is involved in _ prudent 
management and just how the bank 
gives the customer a better service 
through membership in the company’s 
Investment Council. 


Kennedy Sinclaire, Inc. of New York, 
has published two brochures describ- 
ing the nationwide advertising cam- 
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This Man In Your Town 
May Save You *15,000 





Illustration in one of Kennedy Sinclaire ads 


paign, placed and paid for by this com- 
pany and designed to sell more trust 
business for banks and trust companies. 
The purposes of this campaign were 
threefold: (1) to sell the benefits of 
Trust Service to more individuals of 
wealth; (2) to encourage these indi- 
viduals to call upon their deposit bank’s 
trust officer, and (3) to determine 
whether appeals that were effective by 
direct mail could be used just as effec- 
tively in a newspaper advertisement on 
a nationwide basis. 


To reach a market of qualified trust 
prospects, Kennedy Sinclaire selected a 
leading financial daily to carry the ad- 
vertising. Its national edition circulates 
in every state and in some other coun- 
tries. Two styles of copy were used: an 
appeal to business owners and a gen- 
eral appeal to any man or woman who 
had $130,000 or more. A coupon offered 
a booklet at $1 per copy, and 1,940 
booklets were bought. 


Later a letter enclosing a question- 
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What institution in this area 

applies the most thorough experience 
and up-to-date understanding to 

all trust and estate services? 





NATIONAL 


OF DETROIT 
More Friends Because We Help More People 


Member Federal Deposit Insurance Corporation 


st i ah i i ie SR a he ai 


i 





“ag a ak 


NOVEMBER 1955 


“a 
4 
: 
: 


BANK 


naire with six questions was sent to 
each purchaser, and 359 were returned. 
Of these 109 said they had “talked 
with the trust officer at my bank” and 
133 said they “will talk to him later.” 
It is safe to say, comments the firm, 
that wealthy men and women are tre- 
mendously interested in trust service, 
that many people of means are unaware 
of its existence. This advertising cam- 
paign proved that the trust market is 
a dynamic one and the problem is one 
of communications. 


The practical value of the common 
trust fund at First & Merchants Na- 
tional Bank, Richmond, Va., to an es- 
tate owner is set forth in a current 
folder entitled “The Common Trust 
Fund and Your Estate’s Investments.” 
If you have a large estate, and you 
want it kept together in one trust, in- 
vestment is no problem, the folder ex- 
plains, but you may want it divided into 
separate shares for various beneficiar- 
ies. Then the CTF offers proper diver- 
sification for these lesser units. Simi- 
larly, if the estate is of moderate size 
to begin with, it can benefit from the 
fund. The rest of the text tells of the 
operation of the fund and offers a more 
complete booklet. 
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TRUST 
DEVELOPMENT 
PLANS 


ESTATE DIGEST is an 
eight-page monthly pamphlet 
devoted to estate planning tech- 
niques, case digests and brief 
articles on trust services for dis- 
tribution by banks to attorneys, 
life underwriters, accountants 
and other technicians. 


TO HAVE AND TO HOLD 
offers practical observations on 
estate creation and conservation 
for banks’ trust customers and 
prospects in an attractive, four- 
page format every other month. 


REPRINTS of articles in 
Trusts and Estates make excel- 
lent mailing pieces for trust de- 
partment distribution. Key ar- 
ticles on taxes and estate plan- 
ning have been used extensively 
to establish and maintain con- 
tacts with customers, prospects 
and their advisers. 





Fu. DETAILS ON REQUEST 


FIDUCIARY PUBLISHERS, Inc. 
50 East 42nd St., New York 17 
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SIMPLE TRUSTS 
(Continued from page 918) 


of computing the trust’s deduction) is 
$30,000. Since the accounting income is 
less than the distributable net income, 
the trust gets a special deduction of 


$20,000. 


In this instance, the fact that the 
$20,000 distributable by the trust was 
a tax-exempt item does not appear to 
affect the measure of the deduction 
under the language of the statute. Thus, 
the trust’s taxable income (before ex- 
emption) is $10,000. The beneficiary is, 
under the Treasury’s instruction sheet,!* 
required to treat $12,000 of the $20,000 
distribution as having a taxable char- 

$30,000 
—- X $20,000). 
$50,000 
$20,000 
———- X $20,000) 
$50,000 


is deemed to be tax-exempt interest.'® 





acter to her ( i.e. 


The $8,000 balance ( 





The result, of course, is that, taking 
the trust and the beneficiary together, 
only $22,000 of the $30,000 of taxable 
receipts is reached by the income tax. 
Clearly such a result could not have 
been intended. But it is dictated by 
the statutory language (particularly 
the provision dealing with the special 
deduction). Although the revenue loss 
may not be serious quantitatively, the 
qualitative error in not giving sufficient 
consideration to taxable corpus items 
is perhaps quite as serious as some of 
the infrequent inequities that the new 
Code was designed to cure. 


II. Simple Trusts Which Become 
Complex 


The new Code has subdivided the 
provisions dealing with the taxation of 
trusts into one group of provisions deal- 
ing with simple trusts (Subpart B) and 
another group governing complex 
trusts (Subpart C). Thus, if the trust 
only calls for current mandatory dis- 
tributions, the trust is a simple trust 
and the rules of the tax game are not 
too intricate. But if the trustee has dis- 





17™TInstructions for Form 1041,” page 7. 


18The ratios are determined from the language of 
1954 Code §652(b). In the instant case, the rule 
is a simple rule of proportion, i.e. the ratio of each 
class of items to the total items making up the 
measuring rod of distributable net income. Since 
tax-exempt income is added to the taxable income, 
the distributable net income is $50,000. Of course, 
it is open to question as to whether, having used 
accounting income as the measuring rod, one is 
required to apportion the $20,000 among the var- 
ious classes of income comprising the other yard- 
stick of distributable net income. It is not unlikely 
that some beneficiary will contend that the entire 
$20,000 is tax-exempt and her chances of success, 
if it comes to litigation, should be quite good. 
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cretion to pay or accumulate income, 








or if the trust distributes corpus, the 
trust is a complex trust and the rules 
become quite complicated. 


However, trusts are not as neatly 
segregated between “simple” and “com- 
plex” as one might think.'® There is a 
type of trust — a most uncomplicated 
one — which is unhappily suspended 
between the heaven of alleged simplicity 
and the hell of obvious complexity. 
Such a trust is one which requires that 
all of the income be distributed cur- 
rently but also gives the trustee discre- 
tion to invade corpus for the benefit of 
the income beneficiary. In the year that 
the trustee makes no distribution of 
corpus, the trust is governed by simple 
rules; in a year of corpus distribution 
the trust becomes “complex.” 


It is clear that this see-saw category 
for such a trust was intended by the 
legislators. It is submitted, however, 
that such a policy may not be dictated 
by a need to prevent tax-avoidance and 
that, if permitted to remain in the stat- 
ute, it may put an unwarranted premi- 
um on the tax sophistication of the par- 
ticular fiduciary. In order to demon- 
strate the fallacy in giving such trusts a 
shifting category, it is necessary to men- 
tion some of the tax rules applicable 
to complex trusts. 


Basic Rules for Complex Trusts 


Let us assume that a truly complex 
trust gives the trustee discretion to pay 
or accumulate the income and to invade 
corpus. Such a trust could never be 
governed by the simple rules since dis- 
tribution of the current income is not 
mandatory. Obviously, such a trust ac- 
complishes a whole variety of non-tax 
purposes. But in this day of steeply pro- 
gressive income taxes, it could, but for 
special tax provisions, save taxes. In- 
come accumulated in a trust could be 
taxed to the trust at its own tax bracket, 
which might be considerably lower than 
the tax bracket of the income benefici- 
ary. Once the accumulated income is 
taxed to the trust it could, but for spe- 
cial provisions, thereafter be distribu- 
ted to the high bracket beneficiary free 
of income tax. The old Code had some 
complicated rules designed to inhibit 
this possible tax advantage.*° These old 





12Some criticism of the boundary line between 
simple and complex trusts is contained in Kamin 
et al., op. cit. supra, Note 3 at 1239, where a sug- 
gestion is made that basic rules should have been 
applied to so-called Dean-type trusts and to trusts 
with negligible contingent remainders to charity. 

201939 Code §162(d). For a criticism of the old 
rules and a discussion of the new ones, see Hol- 
land, Kennedy, Surrey, and Warren, A Proposed 
Revision of the Federal Income Tax Treatment of 
Trusts and Estates — American Law Institute 
Draft, 53 Col. L. Rev. 316 (1953). 


rules were poorly drafted and could be 
frustrated by alert fiduciaries. The new 
rules are believed to be more intelligible, 
albeit complicated. 


As in the case of simple trusts, the 
provisions dealing with complex trusts 
use the auxiliary yardstick of distribut- 
able net income. Let us assume for the 
moment, that distributable net income 
for 1954 is $10,000 and that the ac. 
counting income is $10,000. If the dis. 
cretionary trust pays out all of the 
accounting income of the trust for the 
current year rather than accumulate it, 
then the trust’s special deduction and 
the beneficiary’s special inclusion will 
be $10,000 (the trust’s distributable 
net income). If the trustee accumulates 
the current income and _ distributes 
$10,000 of income accumulated in prior 
years upon which the trust had _ paid 
tax, the tax consequences are the same; 
$10,000 is deductible by the trust and 
$10,000 is includible by the beneficiary. 


If the trustee, having accumulated 
the $10,000 of current income, exer- 
cises a discretionary power to invade 
corpus for the benefit of the income 
beneficiary and pays out $10,000 of 
corpus in 1954 to the beneficiary, here 
again the tax consequences are the same. 
In other words, the trustee’s identifica- 
tion of the distribution as accumulated 
income or even as principal is com- 
pletely unavailing.*' The distribution is 
deemed to be made out of current in- 
come for tax purposes. This policy is 
similar to the statutory presumption 
applied to dividend distributions of 
corporations. For instance, if the sole 
stockholder of a corporation had con- 
tributed a car to the capital of his 
corporation and a year thereafter the 
car was distributed to the stockholder 
as a dividend, the car would be a tax- 
able dividend to the stockholder if the 
corporation had current income in the 
year of distribution. The asset that goes 
in as capital (corpus) does not neces 
sarily come out as such. 


Complex Rules Inappropriate for 
Simple Trust Pattern 


Now all of this makes good sense 
when viewed from the policy of pre 
venting tax avoidance through the use 
of an accumulation trust. But now let 
us return to our trust which requires 
that all the current income be distribu- 
ted currently but permits corpus dis: 
tributions. Clearly such a trust does not 
serve primarily as a vehicle of tax 
avoidance since the accounting income 


211954 Code §662(a). 
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is required to be distributed to the 
beneficiary and taxed to her (subject to 
the new limitation of distributable net 
income). And yet, under the new Code, 
corpus distributions of the current year 
may be taxed to such a beneficiary to 
the extent that the trust has corpus 
gains. 


Let us assume that a trust provides 
that income shall be paid to W during 
her life, remainder to C, and that the 
trustee has discretion to invade corpus 
for the benefit of W. Let us further 
assume that, during 1955, the trust re- 
ceived taxable interest in the amount of 
$20,000 and taxable income allocable 
to corpus (such as renewal commissions 
of a deceased insurance agent, the 
grantor of the trust) in the amount of 
$1,500. The distributable net income of 
this trust is $21,500; the accounting in- 
is $20,000. If the trustee elects 
to make a $2,000 corpus distribution 
(in addition to the $20,000 income dis- 
tribution) to W during 1955, she is 
taxed up to the measure of the dis- 
tributable net income (i.e. $21,500). If 
the trustee postpones distribution of 
the $2,000 to 1956, the trust will be 
taxable on the $1,500 of commissions 
during 1955 and W will not be taxed 
on the $2,000 corpus distribution dur- 
ing 1956 (assuming that no corpus 
gains were received by the trust in 


1956) .-" 


come 


The foregoing illustration points up 
the fact that the taxable entity—be it 
the trust or the beneficiary—can be 
determined by the alert fiduciary with 
attendant tax savings. This was the al- 
leged sin of the 1939 
Code; it seems to have been visited on 
the 1954 Code. In addition, and this is 
most unfortunate, if the corpus distribu- 
exceeded $2.000, instead of the 
$2,000 in the foregoing illustration, a 
part of the 1956 distribution of such 
commissions would appear to be tax- 
able (instead of tax-free) to the bene- 
ficiary under the complicated throw- 
back rules.?? These were primarily de- 
signed to prevent tax avoidance possibil- 
ities of accumulation trusts. In view of 
their complexity, and discussions there- 
of elsewhere,** they will not be treated 
herein. But this very complexity, when 
added to the fact that the instant trust 


much-stoned 
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Some of the same problems seem to exist in 
the area of such run-of-the-mill corpus gains as 
those from the sale or exchange of capital assets. 
See 1954 Code 643(a) (3). 


°31954 Code §§665-668. Such a corpus distribution 
would qualify as an “accumulation distribution” in 
1956 if, for instance, the accounting income was 
equal to the distributable net income in that year. 


*4See articles cited supra at Note 3. 
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is generally devoid of tax savings mo- 
tives, might well have elicited a clear 
statutory declaration to the effect that 
the throw-back rules are not to apply 
to any trust where all the income is 
currently distributable.2*> As it now 
stands, the statute appears to give the 
Secretary the power to enunciate such 
a rule,?° and it is possible that the new 
Regulations may take some steps in 
that direction. 


iil. 


Summary 


In summary, the new legislation 
sought to correct certain specific de- 
fects of the old Code and to give stat- 
utory expression to rules of trust taxa- 
tion which were, at best, poorly articu- 
lated under prior law. With such high 
purposes, it was small wonder that the 
legislation, when passed around in draft 
form by the American Law Institute 
and by the American Bar Association 
received the approval of many observ- 
ers. However, it is not surprising that 
the enactment of the legislation has 
given greater impetus to study on the 
part of many other interested persons. 
A new Code had to be translated into 
the form of a tax return; it had to pro- 
vide guidance in trust draftsmanship: 
it had to be taught in the law schools. 


Criticisms are mounting.** Some of 
them (perhaps those included herein) 
may prove helpful in the drafting of 
the Regulations and in revisions to the 
statute itself. At any rate, it is clear that 
those who worked on the formuation of 
the new statute deserve praise for un- 
dertaking a fresh point of view. De- 
spite indications of possible oversights 
or alleged policy distortions, it should 
be emphasized that this article has not 
undertaken to mention some commend- 
able innovations in the new legislation 
dealing with complex trusts. The em- 
phasis here has been critical, construc- 
tively it is hoped, of the new tax treat- 
ment of simple trusts in a desire to 
point out primarily those areas where 
the legislators seem to have wandered 


It seems to have been the intention of the 
statute to apply the complex rules (and the throw- 
back rules) to principal distributions where cur- 
rently distributable trusts accumulate capital gains 
and extraordinary dividends. [As to the latter, see 
1954 Code §643(a) (4)]. Capital gains, which are 
hardly subject to progressive tax as a practical 
matter, would not seem to call for such a complex 
remedy. Whatever can be said of the drafters’ con- 
cerns about extraordinary dividends allocated in 
the trustee’s discretion to corpus, there is no policy 
reason for casting the tax burden on the income 
beneficiary where, as in the illustration, the gain 
is required to be treated as corpus. 


See 1954 Code §665(d). 


21S$ee Fleming, Income Taxation of Trusts and 
Estates under the 1954 Code, 32 Taxes 931 (1954); 
Fillman, Selections from Subchapter J, 10 Tax L. 
Rev. 453 (1955). 


off from their declared objectives of re- 
inforcing the conduit principle and de- 
vising simple rules for simple trusts. 
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NOMINEE PARTNERSHIPS Must FILE 
Form 1087 


A partnership formed solely to act as 
agent for a bank to hold legal title to 
securities and other personalty must file 
information return Form 1087, accord- 
ing to a recent ruling of the Internal 
Revenue Service. However, no partner- 
ship return is required. Form 1087, Own- 
ership Certificate-Dividends on Stock, 
calls for disclosing the actual owners of 
income. 
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WHERE THERE'S A WILL 


Rurus E. ZIMMERMAN, former vice 
president and chairman of the research 
committee of the United States Steel 
Corporation, gave to his_ surviving 
brother the right to purchase his interest 
in his inheritance from his father that 
was controlled by a voluntary associa- 
tion with them, such right to be exercised 
within two years of his death and the 
proceeds to become part of the residuary 
estate. The entire estate, other than per- 
sonal effects bequeathed to Mrs. Zimmer- 
man, is placed in trust with National 
State Bank of Newark, N. J., which is 
also named executor. If the residence 
occupied at the time of his death is in 
the testator’s own name, the trustee is 
to permit the widow to occupy it as long 
as she desires. The trustee may sell such 
residence and purchase another and make 
such improvements as she shall desire at 
a cost to the trust not to exceed the 
largest sum realized from the sale of 
any former residence. 


Of the trust income Mrs. Zimmerman 
will receive all except 7% payable to 
each of two daughters while their mother 
lives. Thereafter each daughter will re- 
ceive half the income, with all to the 
survivor if the deceased daughter dies 
without lineal descendants. The trustee 
may expend principal for the wife’s bene- 
fit up to $3,000 in any period of 12 con- 
secutive months marked by the anni- 
versaries of his death, and, after her 
death, for each daughter up to $2,000 
in such a period after the wife’s death 
for each 50% of income to which she is 
entitled. Principal will be distributed as 
follows: 


7% per stirpes to the living lineal de- 
scendants of a daughter who dies while 
entitled to 7% of income under the trust 

50% per stirpes to the living lineal de- 
scendants of a deceased daughter at the 
last death of the testator, his wife and 
that daughter, this amount to be reduced 
by the portion of principal paid or dis- 
tributed or expended for that daughter 


100% per stirpes to the living lineal 
descendants of a daughter if her sister 
be dead without leaving lineal descen- 
dants on the latest death of the parents 
and daughters 


100% as Mrs. Zimmerman shall ap- 
point by will if neither daughter leaves 
lineal descendants. 


GEORGE H. DAvis, former president of 
the United States Chamber of Com- 
merce, left a will with nine codicils 
which reflect principally changes in his 
charitable objectives. In bequeathing to 
his wife all personal effects, Mr. Davis 
remarked that the household furnishings 
were her own property. He further de- 
clared that each of them contributed an 
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equal share to the cost of their home 
which was owned as an estate by the 
entirety. Mrs. Davis is given $100,000 
outright. 


A subsequent Article of the will sets 
forth a number of legacies to relatives 
and charitable organizations, one of 
which is a trust fund of $60,000 whose 
income is to be divided in stated per- 
centages for various purposes of two 
churches. Another is a trust consisting 
of 40 shares of the grain company which 
the testator headed for each person con- 
tinuously employed in the main office 
for at least three years prior to his 
death. They are to receive the income in 
equal portions for life even though no 
longer employed by the company. A 
third trust, of $30,000, is for the bene- 
fit, in indicated percentages, of a home 
for the aged, a school, and the local 
chapters of the Red Cross, Cancer So- 
ciety and Heart Association. 


The foregoing bequests are to be paid 
in full in sequence, and are not to bear 
interest. The residue is placed in trust 
with First National Bank of Kansas 
City, Mo., to pay the income for life 
to Mrs. Davis. If a named individual is 
living at that time, $30,000 is to be set 
aside in trust for her lifetime income 
benefit. The income from the remaining 
trust fund is to be distributed, in 
amounts ranging from 1% to 30%, to 
fifteen individuals, with the income in 
some cases being payable to a successor. 
Upon their respective deaths, that por- 
tion of the income is to be divided for 
charitable, etc., purposes. 


If shares of the bank appointed as 
trustee are held in trust, they are to be 
voted by an individual designated as a 
co-trustee for that purpose only, two 
successors being named. If none of the 
three is able to act, the bank’s president 
shall vote the stock. The stock is not to 
be sold without the consent of a so-called 
“approver” who is authorized to nomi- 
nate a successor, the will setting forth 
three others in default of appointment. 
If such vacancy is not filled, the fiduci- 
aries may sell without the required 
approval. 


Mrs. Davis is named co-executor with 
the bank. In the event the latter is un- 
able to act as trustee for Kansas proper- 
ty, the Johnson County National Bank 
& Trust Co. of Prairie Village is named 
co-trustee for that purpose. 


COUNTESS ALLENE DE KOTZEBUE left an 
estate inventoried at slightly over $20 
million, the largest to be probated in 
Newport, R. I., in fifty years. Her will, 
which specifically excludes property in 
France as to which she made a French 


will, divides the estate, after bequests of 
jewelry, into three equal parts. Out of 
one part, her husband receives $100,000 
outright and the income from the rest, 
with the principal on his death going to 
her stepson, Prince Henry II of Reuss, 
From the second share, $200,000 goes to 
a friend and the income from the balance 
to another friend, the principal passing 
to the first friend. From the third share, 
legacies totalling $224,000 are given to 
nine individuals and the remainder goes 
to Stevens Institute of Technology in 
memory of her first husband who was 
chairman of its finance committee. 


Two individuals and Fiduciary Trust 
Co. of New York are named as executors 
provided they consent to accept, in lieu 
of statutory commissions, the compensa- 
tion established in an agreement with 
them executed in 19438. The trust com- 
pany is named sole trustee, the basis of 
compensation being set forth in the will. 
Vacancies in any fiduciary office are to 
be filled by the designees of the then 
senior member of a named law firm, sen- 
ior member being defined as the member 
for the longest period of time. 


The Countess authorized her executors, 
if the cash in France at her death is in- 
sufficient to pay taxes, debts and ad- 
ministration expenses in the French 
estate, to make up any deficiency, declar- 
ing, however, that it was not her inten- 
tion that the Government of France 
thereby have any claim against her 
American estate. She further stated that, 
although she was a resident of Rhode 
Island, she owned property in New 
York, and therefore she wished the will 
probated and the estate and trusts ad- 
ministered there if in the opinion of the 
aforementioned firm such administration 
would be facilitated. 


A A A 


Foosaner Expands Firm 


Samuel J. Foosaner and Samuel &. 
Saiber of the firm of Foosaner and 
Saiber and Norman E. Schlesinger an- 
nounce the formation of a new Partner- 
ship to be known as Foosaner, Saiber and 
Schlesinger to continue the practice of 
law at #11 Commerce Street, Newark, 
New Jersey, specializing in Federal Tax, 
Estate, Life Insurance and related mat- 
ters. Jack N. Honart, formerly of the 
United States Internal Revenue Service, 
will be associated with the firm. 


Mr. Foosaner, who is Federal Tax Edi- 
tor and New Jersey State correspondent 
for TRUSTS AND ESTATES, is a_ well- 
known author and lecturer on tax sub- 
jects. Mr. Saiber is the former Surrogate 
of Essex County. Mr. Schlesinger, for- 
merly chairman of Committee on Tax- 
ation, N. J. State Bar Association, is 4 
Certified Public Accountant as well 4s 
an attorney and has written and lectured 
on tax subjects. 
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LIVING TRUSTS 
(Continued from page 922) 


The obvious advantage of such a 
short-term trust is that it reduces the 
income tax of the settlor by creating 
one or more additional taxable entities. 
An important use of such a trust would 
be to accumulate income during the 
life of a minor child, not more than 
eleven years old. This would be par- 
ticularly true in New York because of 
our rigid rule limiting accumulations to 
periods of minority. Of course the in- 
come should not be paid out for the 
support and maintenance of the minor 
child since that is a legal obligation of 
the settlor and the income so_ used 
would be taxed to the settlor. There may 
be others whom the settlor wants to 
benefit, particularly persons older than 
himself where he might wish to assure 
himself of re-possession of the principal 
when he has retired or for other reasons 
his earning capacity has decreased. 

The trouble with a short-term trust. 
which is irrevocable 


inherent in any 


1 living trust, is that the settlor must have 
} enough means or earning power so that 
) he can afford to do without the income 
|| from the property with which the trust 


is established. A short-term trust, there- 
fore, is largely of practical benefit to 
the man with a very high income from 
salary or earnings which can carry him 
along for a period of ten years but who 
does not want to give up the property 
completely. 


In view of the reversion to the settlor 
there would be no gift tax on the prin- 
cipal transferred but only on the right 
of the beneficiary to receive the income 
so that presumably the gift tax would 
not be large. In any event the saving 
in income tax would compensate for any 
gift tax incurred. Of course there would 
be no estate tax savings since the prin- 
cipal is not disposed of. 


Sprinkling Trusts 


Another form of trust which is a 
fairly recent development in the United 
States but which has features that ought 
to make its use more widespread is 
what is known as the sprinkling trust. 
Under this arrangement the trustee is 
authorized to distribute the income and 
possibly the corpus among the benefi- 
claries in such amounts and in such 
proportions as the trustee may deter- 
its absolute discretion or to 
/ accumulate all or part of the income. 
| This plan can also be set up by will, 

but if the settlor is a man of consider- 
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Here is a practice which you, like many others have done, 
will find helpful in getting trust business and building good will: 
Give a copy of TRUSTS ann ESTATES to — 


Local Probate Judge Your Own Directors 


Bar Association Library Public and Club Libraries 


Professors of Banking and Investments 


and offer to have the bank take a year’s subscription for those 
who would like to have the magazine each month. 


There is a special group rate of $3.00 per year for subscrip- 
tions in excess of four (which are at $5.00) paid for by the bank, 
including present subscriptions. And while we’re on the subject, 
you might consider having your own copy sent to you at home, 
to be read away from the busy office day. But be sure you also 
have one or more copies in the trust department for ready refer- 
ence by yourself and your associates. It’s a good idea, too, to have 
a copy on the trust department reception room reading table. 


A subscription to T&E makes an ideal Christmas gift. Why 
not take advantage of this opportunity now and send in the 
coupon below. 


TRUSTS anp ESTATES 
50 East 42np St., New York 17 


l. Please send us copies of the issue, at 60¢ each, 


for testing interest in subscriptions as outlined in your group plan. 


2. Please enter a subscription for me at my home address which is 


3. Please enter additional subscriptions for our trust department. 


NAME RD Sa issientcSiceaies 
BANK ADDRESS. 
CITY ZONE _. STATE 
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able means and is willing to pay the 
gift tax, he can obtain some substantial 
advantages by establishing this kind of 
irrevocable living trust. 

The typical situation is where the 
beneficiaries are the children and grand- 
children of the settlor. By giving the 
trustee discretion as to the distribution 
of income the settlor does not have to 
decide today how to meet a situation of 
inequality among his descendents which 
may not arise until later. One daughter, 
for example, might marry a man of 
wealth and need very little assistance 
from the trust, whereas another daugh- 
ter marrying a poor man might require 
a substantial proportion of the income. 
One child may have many children, 
another may have few or none. One 
child will probably be faced with heavy 
expenses, such as those involving the 
college education of his children, earlier 
than his brother or sister will have to 
meet the same problem. By keeping 
track of these changes in the family 
situation the trustee is in a position to 
carry out what the settlor himself would 
do in any case, namely, to help each 
branch in accordance with its needs 
from time to time. 

It is highly important that all the 
beneficiaries have knowledge of what 


THE 
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the trustee is expected to do. People 
are apt to feel that they have a vested 
interest in any money situation and if 
child A and his descendants are given 
a certain proportion of the income at 
the outset and this is later reduced be- 
cause of the greater needs of the family 
of child B, A may feel very much 
offended. This situation perhaps could 
be avoided, if the settlor is wealthy 
enough, by having him set up separate 
trusts with the sprinkling in each to be 
done among a single child and his 
descendants. 


Another point as to which caution 
should be exercised is with respect to 
the sources from which the trustee ob- 
tains the information about the family 
on which it bases the exercise of its 
discretion. As Professor Casner pointed 
out a couple of years ago at the Mid- 
Winter Trust Conference, there may be 
a tendency for the trustee to place un- 
due reliance upon the views of that 
member of the family who is in effect 
the forceful leader of the group. This 
could result in an allegation at some 
later time that the trustee had in effect 
abdicated its discretion in favor of this 
dominant family member. 


This arrangement has obvious advan- 
tages to the settlor, aside from knowing 
that his family will be taken care of in 
accordance with their respective needs, 
because of the great income tax advan- 
tages. The income will be taxed only 
to the beneficiaries to whom it is dis- 
tributed or to the trustee to the extent 
that it is accumulated. Thus a substan- 
tial number of taxpayers will be cre- 


ated among beneficiaries who presum- 
ably are in lower income tax brackets. 


Another advantage which is often 
overlooked is that it protects the in- 
come from the creditors of the benefi- 
ciaries. Since no beneficiary has any 
more than an expectancy there is noth- 
ing for the creditors to reach until the 
trustee makes a determination as to who 
is to get the benefit of the income, how 
much and when. 


There is also a possibility for estate 
tax reduction. If the instrument 
up two trusts, one of a marital deduc- 
tion type and the other of a sprinkling 
type, with the wife being one of the 
beneficiaries of the sprinkling trust, 
then the wife will not be as concerned 
as might otherwise be the case at draw- 
ing down principal of the marital de- 
duction trust since she would always 
be able to count on at least a part of 
the income from the sprinkling trust. 
In this way the marital deduction trust, 
which otherwise would be taxable in her 
estate, could be used up to maintain her 
standard of living or to make gifts to 
the children, all of which would be for 
the general benefit of the family. 


sets 


A serious question arises, however, 
as to who should be the trustee of a 
sprinkling trust. Here is a_ situation 
where it is almost imperative to have 
a corporate trustee. It is generally in- 
advisable for the settlor to be a trustee. 
It is clear that there should not be a 
sole individual trustee with the power 
of distribution of income to a class of 
which he is a member since he would 
be treated as the owner of the fund 
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for income tax purposes and thus tax- 
able on all the income regardless of 
how he in fact distributed it. I be- 
lieve that there is no such problem if 
the beneficiary trustee has joined with 
him a completely independent and dis- 
j interested co-trustee. Suppose a co-trus- 
tee is another distributee? I do not 


think that the tax status of the trustees 


is entirely free from doubt under the 
code. Some people have suggested that 
the courts might tax the income to the 
two trustees by reason of their joint 
power. Since the law and the regula- 
tions on the subject are not wholly clear, 
the appointment of a corporate trustee 
or co-trustee is to be highly recom- 
mended. 


Gifts to Minors 


Much can be said from the standpoint 
of convenience and protection for mak- 
ing gifts to minors in trust rather than 
outright. A further argument for mak- 
ing gifts in trust was created by the 
1954 Internal Revenue Code. The old 
bug-a-boo about whether or not the 
donor would be entitled to the $3,000 





annual exclusion if a gift were made in 
‘trust has now been answered. The ex- 
clusion will be allowed if: (1) the prin- 
cipal and income may be expended by 
the beneficiary or for his benefit be- 
fore he attains 21; (2) the unexpended 
principal and income will pass to the 
beneficiary when he attains 21; and 
should (3) the beneficiary die under 
the age of 21 the principal and unex- 
pended income will pass to his estate 
or as he may appoint under a general 
power of appointment. 


The one big difficulty with respect to 
this new provision is that the property 
must pass to the child upon attaining 
the age of 21. Many people feel that 
this is often a rather young age for a 
child to receive what may be a fairly 
substantial sum of money. Where this 
arrangement is of great importance to 
the settlor it would seem that another 
change in the 1954 Code might be the 
answer to the problem where he does 
not wish the beneficiary of the trust to 
obtain the principal at the age of 21. 
Where a gift has been made in trust 
and there is a provision that the trustee 
may use principal for the benefit of 
the income beneficiary, the income in- 
terest is now available for the $3,000 
annual exclusion whereas prior to the 
1954 Code it had been held that since 
there was a power to invade principal 
the income interest of the beneficiary 
was incapable of determination and 
therefore the annual exclusion was not 
available. 


Other problems should be considered 
in connection with trusts for minors. 
Many times the settlor is the minor’s 
father. If the trust property is payable 
to the minor’s estate on his death under 
21 and should the minor die under 21, 
the settlor will normally be a distribu- 
tee of the minor and may get back part 
or all of the trust property that he in- 
tended to remove from his estate. In 
those states where a minor cannot make 
a will it would seem that this possibility 
is a risk that the parent will have to 
take. 


These are just some of the things that 
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Gerald F. Kelleher, left, vice president, Bank 
of America, and chairman of the Hotel and 
Registration Committee, talks over last min- 
ute details of the 29th Western Regional 
Trust Conference at the St. Francis in San 
Francisco with Albert Callahan, Wells Fargo 
Bank, (center) Chairman of the Program 
Committee and Robert Walsh, General Chair- 
man of the Conference. 





can be accomplished through a living 
trust which is certainly one of the most 
ingenious devices in connection with 
property rights which has been invented 
by the law and developed by lawyers 
with the aid of trustmen. As the years 
go on new’ methods and angles will 
surely be devised and it will be up to 
us to help apply them for the greatest 
benefit of our customers. 
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TRUST FEATURES IN ANNUAL REPORTING 


HE ANNUAL BANK REPORT HAS PRO- 
5 pati a long way from the terse, 
often unenlightening statement of con- 
dition written in cold “dollar” terms. 
The interests of employees, customers, 
and the public at large have demanded 
and received a recognition which is re- 
flected in the improved reports of today 
that explain by text, picture and graph 
the corporate story formerly revealed 
only in the stark figures of financial 
statements. 


The dynamics of service and the 
human side of corporate life require 
forms other than the dollar sign, and 
need expression as a moving picture 
rather than a_ still-life photograph. 
Moreover, the benefits of trust depart- 
ment work need portrayal through their 
meaning to the recipients — stockhold- 
ers, employees, customers, the commun- 
ity or the national economy— as well 
as through description of the facilities 
with which management and staff work, 
and the services provided. Along this 
line, Gilbert T. Stephenson wrote some 
years ago (Trust Companies Vol. 68, 
1939, p. 486) : 


“The year-end financial statements 
of trust institutions show their re- 
sources stated in terms of govern- 
ment securities, cash loans and dis- 
counts, other stocks and bonds, bank- 
ing house furniture and fixtures, 
other real estate, and miscellaneous 
assets. The aggregate resources of 
trust institutions would be impressive. 


“But there is another sort of state- 
ment of your trust institutions which, 
if made up and published, would be 
a great deal more impressive than 
the dollar-figures of your combined 
financial statement. Suppose the trust 
institutions of your community were 
to make up and publish a combined 
statement showing for the course of 
last year: 


“1. The number of children for 
whom they (a) found a home, (b) 
selected a school, (c) arranged a va- 
cation, (d) found employment, (e) 
provided medical or surgical atten- 
tion, and (f) rendered other personal 
services; 

“2. The number of children whom 
they advised as to (a) living ex- 
penses, (b) education, (c) vocation, 
(d) personal problems, and (e) finan- 
cial problems. 


“3. The number of widows whose 
affairs they handled in trust and for 
whom they (a) provided home and 
(b) living expenses and (c) advised 
on domestic, financial, disciplinary, 
and educational problems. 


“4. The number of physically or 
mentally incapacitated people for 
whom they provided the necessities 
and comforts of life.” 


Data on the growth of assets ad- 
ministered by the trust department can 
be easily portrayed for a period of 
years by means of a bar chart. and the 
same or another chart can show the 
comparative growth of different types 
of accounts or the exceptional expan- 
sion of one fast developing field. The 
total number of accounts compared 
with the previous year, and/or a break- 
down of the number of accounts of 
each type offers another form of pre- 
senting the growth story, especially if 
accompanied with the total dollar value 
in each case. 


Where civic or charitable trusts are 
managed by the department, a descrip- 
tion of one or more of these, with 
photograph if practicable, adds to the 
reader’s interest and builds good will 
for the department. The human values 
of even the private trusts can be ex- 
emplified sometimes by permitted use 
of quotations from letters of apprecia- 
tive beneficiaries, and guardianships, 





$16,683,859.60 


$14,083,163.42 


$6,786,241.16 
$3,041,776.21 





$38 967,191.33 
$36,97 1,296.56 


$34,307,065.48 











$30,732,341.114 


$17,057,232.12 
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Pension Trust Growth at City National " 

Bank & Trust Co., Kansas City, Mo. 

The sources of the bank’s earnings, | 
including the trust department. are fre- | 
quently presented in chart form with | 
percentages, dollar figures or both. A} 
breakdown of trust department earn 
ings by types of accounts lends. itself 
to similar treatment. 

Estate planning activities. which have 
been emphasized in a growing numbet 
of reports, has two aspects to be cited. 
A statement of the total estimated sav-} ™! 
ings in customers’ tax dollars in estates h 
planned during the year can be very} “ 
impressive, and the equally important J 1” 
non-tax values of planning one’s estale by 
can be shown in a typical example. es 

Trust departments today are cost- 
conscious and this subject may come} ,, 
up through the reporting of a cost ac-J 
counting survey or a commentary on er 
increasing expenses over a period off —. 
years. Most commonly it is presented 
either by figures for total department 
expense and total gross earnings, or by pe 
pointing out, as frequently has hap-§  ,, 
pened, that an increase in gross eat-§ jy, 
ings occurred in the same year withaf », 
reduction in net receipts. Greater mech- ri 
anization and improvement of physical in 
working conditions are frequently def j, 
scribed and pictured in the reports af {a 
at least partial answers to the risimg> {} 
costs. of 

Common trust funds are generally} its 
presented in terms of the added protec} sit 
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tion offered to beneficiaries along with 

the fact that the bank can afford to 

accept and administer accounts which A 
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con administered at a loss. The fund's ; ‘ Canadian 
nvey growth in volume since its inception 1s \\\ 4 4 
luc. | often charted, and some _ institutions rust 
and || give further data on investments and C oe 
ndly the advantages of the fund for the bene- ompany Established 1882 
de. | ficiary in stabilized and, sometimes, in- 
unts | creased income. — aetna eee me 
ASSES | Trust department policy statements Diagram of new trust quarters in annual re- TRUSTEE 
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termined and supervised, and at other 
times covering a broader field that may 
include the department’s attitude to- 
ward accepting administration of close- 
ly held businesses, and its cooperation 
with attorneys, life underwriters and 
accountants. Partly through statements 
of policy and partly through the facts 
presented, the reports try to answer the 
all-too-common delusions about trust 
business—that it is confined to the very 
wealthy, for example. or that trust ser- 





other publicity piece, nor should the 
character of the trust department seg- 
ment be lowered to that of a mere 
“sales catalogue.” Useful information, 
as well as explanatory and factual data 
on the year’s business, may be selected 
with a view to the various publics that 
the report will reach. A survey of 110 
companies recently reported in Manage- 
ment Review showed that their annual 
reports were sent to twelve different 
groups besides their own stockholders, 

and banks may do 
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From Retirement Income to 
Trusteed Funding—The 
Death Benefit 


OR SOME TIME WE HAVE BEEN FACED 
oo a clearly discernible trend to- 
ward amending pension plans funded 
through retirement income and _ retire- 
ment annuity contracts to fully trusteed 
plans. This trend arises from the em- 
ployer’s desire to reduce costs, to ob- 
tain greater flexibility in the timing of 
contributions to the plan and to achieve 
greater flexibility in the benefit provi- 
sions of the plan itself. (One alternative 
method was discussed in last month’s 
column. ) 


In connection with flexibility, a strong 
motivating factor toward change fre- 
quently has been a desire to realign 
death benefits on a basis more approp- 
riate to the employer’s objectives. Often, 
because of the very nature of the indi- 
vidual contracts, the employer has 
found himself with a level of death 
benefits higher than he would otherwise 
have desired. Furthermore, these con- 
tracts provide death benefits which in- 
crease with age, reaching a level of 
about $1,650 for each $10 of monthly 
retirement income just before the re- 
tirement at age 65 of a male employee. 
Since greater reserves at retirement are 
required for females, the insurance pro- 
tection in the period before their re- 
tirement is even higher than in the case 
of a male. 


Undesirable from the employer’s 
standpoint is the fact that this high level 
of insurance is attained at a time when 
the employee’s need for insurance is 
tapering off. Yet with such a high level 
of insurance coverage there are cases 
of under-insurance. There are the em- 
ployees who cannot qualify for cover- 
age under a retirement income contract 
and who accordingly are covered under 
retirement annuity contracts which pro- 
vide as a death benefit only the cash 
value of the contract (or return of 
gross premiums if greater). Under this 
latter type of contract a death benefit 
as high as that initially in effect under 
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the retirement income contract will be 
reached about three-quarters of the way 
toward retirement. 

(It may be noted that, with proper 
choice of the carrier, the under-insur- 
ance problem attending the retirement 
annuity contract for non-insurables 
may be avoided by selecting coverage 
based on “automatic acceptance” or 
“guaranteed issue” or by using a group 
permanent contract.) 


In the conversion to a fully trusteed 
plan there are two principal problems. 
One relates to the handling of the cash 
values at the conversion date under the 
old contracts to the extent that they 
are vested in the employer. In the con- 
ventional trusteed plan no cash values 
exist, and where there is vesting it is 
in the form of immediate or deferred 
annuities. 


The other problem relates to the in- 
tegration of death benefits after con- 
version with those just prior to conver- 
sion. The new program of death bene- 
fits is usually handled through group 
term insurance and will ordinarily in- 
volve less coverage for new members 
than under retirement income contracts. 
Ordinarily the employer does not con- 
sider it desirable to reduce the insur- 
ance protection for persons under the 
old contracts below that existing at the 
date of ocnversion. 


These two problems are generally 
handled together in one of two ways. 
The first method provides that, when 
an employee terminates employment 
after the date of conversion for reasons 
other than death or retirement, he will 
receive a payment equal to his share 
in the cash value of the contract at the 
date of its conversion as measured by 
his service to the date of his termination 
of employment. If the employee dies 
before retirement, no benefit is payable 
from the pension trust but the full 
amount of the employee’s death benefit 
is payable under a group insurance 
policy taken out by the employer. 


The main difficulty in this method 
arises from the inequities and distor- 


tions which can arise through the pos- 
sibility of doubling up on the death 
benefit. This can happen in the case 
of an astute employee who has become 
aware that he is in a period of terminal 
illness. He can terminate his employ- 
ment and receive from the pension trust 
his share of the cash value under his 
individual contract. If he should die 
within the next 31 days, or if within 
31 days he should convert his insurance 
under the group contract to some form 
of permanent life coverage, then upon 
death, the full amount of his coverage 
under the group life program would be 
payable. This would occur at little or 
no cost to the employee but at sub- 
stantial cost to the employer for, in 
addition to the payment from the pen- 
sion trust, the employer’s cost of his 
group life contract would reflect the 
claim arising from the former employ- 
ee’s death. 


It may be instructive to look at some 
of the tax implications of the first 
method. Employer contributions to the 
pension plan and to the group insur- 
ance program do not give rise to tax on 
the individual employee prior to his 
termination of employment or death. On 
termination of employment a lump sum 
payment of the vested benefit would be 
taxable as a long-term capital gain. At 
death no income tax is payable on the 
death benefit but it will be subject to 
estate tax. 


In the second method of conversion, 
upon termination of employment for 
any reason (including death) other than 
retirement, a payment based on_ the 
cash value of the individual contract at 
the date of its conversion is made as 
under the first method. If the termina- 
tion is due to death, and if the payment 
from the trust is less than the death 
benefit to be provided, the balance 
would be payable from the group insu!- 
ance taken out by the employer. Should 
the employee terminate employment and 
either die within the next 31 days oF 
die after converting his group term it 
surance, the total paid on his account 
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will be substantially the same as that 
payable upon death while still employed. 
Thus the piling up of death benefits 
which can occur under the first method 
is avoided. 


Under this method the tax situation 
remains substantially the same as under 


‘|the original individual contracts except 


that the employee incurs no tax prior to 
death based upon the cost of insurance. 
The excess over $5,000 of the cash 
value payable from the trust on death 
is taxable (assuming a non-contribu- 
tory plan) and may be taken as a long- 
term capital gain. While the payment 
from the group insurance program will 
be subject to estate tax, the payment 
from the trust, if made to a beneficiary 
other than to the employee’s estate, will 
not be so taxable. 





Of the two methods outlined above, 
the first would seem to offer income tax 
advantages as against estate tax ad- 
vantages on the second. The second 
method is less costly since some of the 
death benefits is provided from the 
trust itself and no extra death benefit 
is provided to the employee who is 
aware of the “angles.” If business con- 


_ siderations are to take precedence over 
possible individual tax advantages, the 


— 


»second method should be used since it 
clearly eliminates the inequities and ill- 


will which will inevitably result from 
those instances where individuals are 
able to double up on death benefits. 


Needless to say, there are other 
methods under which such conversions 
may be made. 


Investments in Stock and Securities 
of Employer 


Peesnon HAS BEEN EXPRESSED IN A 
number of quarters over the prob- 
lems and dangers that are apt to arise 
when bi-laterally established welfare 
tr pension funds make investments in 
lhe securities of a contributing em- 
ployer. It has been felt that control of 
hese funds tends to fall more in the 
hands of the representatives of the 
inion rather than the representatives 
of the employer, and that the power of 
ownership would be exercised in the 
wnion’s interest. 


An interesting union position on this 
ubject has been expressed by Walter 
]. Bierwagen, President of Local 689 
of the Amalgamated Association of 
Street, Electric Railway and Motor 
Coach Employees, representing hourly 
Workers of the Capital Transit Co. in 
Washington, D. C. Control of this Com- 
pany is to pass from the hands of its 
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present ownership, and a salaried group 
of its employees had offered the sug- 
gestion that its pension trust funds be 
used to buy a substantial portion of 
the company’s stock. Local 689 took a 
position opposing this suggestion. In a 
recent issue of the weekly paper, “The 
Trades Unionist,” Mr. Bierwagen ex- 
plained that, in addition to the question 
of the price suggested for the proposed 
transaction, there were other considera- 
tions which led to his union’s decision. 
He put it as follows: 


“*#* A very real problem was posed 
by practically becoming employer and 
employe at one and the same time, 
and the delicate problem of public 
relations this would bring about; the 
legal problem concerning the tax ex- 
empt status of the Pension Trusts at 
the present time; would this exemp- 
tion continue? Would individual mem- 
bers object to substantial investment 
of their funds in one enterprise as 
being inconsistent with a prudent in- 
vestment policy? And could they 
then sue? Would it be prudent union 
policy to put all of our eggs in one 
basket—so to speak—our jobs, our 
savings, our future pension security ?” 


A trustee’s attitude towards this ques- 
tion was expressed by Cecil P. Bronston, 
vice president of the Continental Illi- 
nois National Bank & Trust Co. of 
Chicago, before a recent meeting of 
the Conference of Actuaries in Public 
Practice. He stated that, in the inter- 
est of sound investment practice, a 
trustee operating under a general in- 
vestment clause would prefer to avoid 
investment in company obligations or 
stocks. However. if for business neces- 
sity, the employer insists on investments 
in his own securities, there ought to be 
a specific trust provision providing 
therefore and the policy adopted ought 
to be affirmatively communicated to 
the members of the plan. Any such in- 
vestments made in accordance with this 
provision should fall within the follow- 
ing three general rules: 


“(1) Any company obligations ac- 
quired for the fund should be justi- 
fiable on their intrinsic merit as in- 
vestments; 


“(2) The fund should be so handled 
and invested that it will never be 
necessary to raise money from com- 





Mr. Ain has prepared a handy pocket 
size social security ruler as a reminder 
of benefits payable to retired workers 
and their beneficiaries. So long as sup- 
plies last, readers may obtain copies of 
this ruler and accompanying instructions 
by writing to Samuel N. Ain & Associ- 
ates, 120 Broadway, New York 5, N. Y. 











pany obligations except at the freely 
exercised option of the trustees; and 


“(3) The total investment in com- 
pany obligations should not exceed in 
amount the sums that would be in- 
vested, according to the rules*of di- 
versification, in any other company, 
unless the trust agreement specifically 
waives such diversification as applied 
to the company’s obligations. Even 
then, it would seem preferable to put 
no more than % of the fund in assets 
for which the company is responsible.” 


In addition to the problems and con- 
siderations indicated above there is also 
the question of the specific limitations 
against this type of investment as set 
forth in Section 503(c) of the Internal 
Revenue Code. Just how this section of 
the Code will be interpreted in practice 
can not be foreseen but at the very 
least it will be used to discourage any 
but arm’s length transactions between 
the employer and the trust. 


It is clear that from many stand- 
points there are strong reasons against 
the investment of pension funds in the 
securities of the employer. 


S.E.C. Release on Corporate 
Pension Funds 


N OcTOBER 12, THE SECURITIES AND 

Exchange Commission released a 
preliminary report on a survey of cor- 
porate pension funds as of the end of 
1954, the first attempt at a comprehen- 
sive survey of the non-insured side of 
the field. (See the article by Roger F. 


Murray in this issue.) 


Trends in type of investment indicated 
in the report are paralleled by invest- 
ment trends of public employee retire- 
ment funds. A report of the U. S. Bu- 
reau of the Census on the financial status 
of state and local government retirement 
systems shows a considerable shifting 
of investments in recent years from fed- 
eral government securities to non-gov- 
ernmental securities. Assets of these 
public plans stood at $8.7 billion at the 
end of 1954 as compared with $11.25 
billion for plans covered by the S.E.C. 


report. 


In reviewing the findings of the S.E.C. 
report, it should be noted that any 
aggregate figures are in a sense minimal 
figures when applied to the entire area 
of non-insured private pension plans and 
deferred profit-sharing plans, inasmuch 
as the corporations covered by the sur- 
vey do not include banks, insurance 
companies and railroads. Also excluded 
are savings plans and union adminis- 
tered funds. 
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ESTATE TAX 


State Probate Court’s determination 
held binding upon Commissioner. Dece- 
dent devised his entire estate, with one 
exception, to daughter. Widow, pursuant 
to state law, elected her statutory one- 
half interest rather than take under 
will. During his lifetime decedent had 
purchased certain bonds naming his 
daughter as co-owner. In Kansas state 
court administration it was held bonds 
became property of daughter upon dece- 
dent’s death and constituted advance- 
ment chargeable against her share of 
estate. On estate tax return bonds were 
shown as advancement to daughter and 
chargeable against her share of estate, 
thereby increasing size of widow’s share 
in estate and likewise marital deduction. 
Collector disallowed portion of marital 
deduction, refusing to treat bonds as 
advancement. Deficiency was paid and 
suit instituted for refund in District 
Court which gave judgment in favor of 
estate. 


HELD: District Court affirmed. De- 
termination of advancements here was 
within jurisdiction of state court, and 
clearly necessary and incident to settle- 
ment of estate. No issue was raised 
there that determination was obtained 
through collusion, fraud, or that it was 
entered in non-adversary  proceding. 
Therefore, property rights of parties as 
finally determined in state court must 
be given effect in federal proceding. 
Brodrick v. Moore, 10th Cir., Sept. 1, 
1955. 


Time to claim adjustment of estate 
tax refund where additional legal fees 
incurred in prosecution of action. Court 
allowed taxpayer’s claim for refund of 
federal estate tax deficiency. At time 
judgment was to be entered taxpayer 
included in proposed judgment provision 
for adjustment in net taxable estate 
resulting from additional fees incurred 
in prosecution of action. Protest was 
made by defendant, and plaintiff amend- 
ed original complaint to include demand 
for allowance of fees. Defendant con- 
tended that judgment should not take 
into account any fees not specifically 
included in original complaint. 


HELD: For taxpayer. Although 
proper medium for such claim is in com- 
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plaint, 1947 amendment to Section 81.34 
of Regulations 105 provides that such 
deduction “should be claimed at the 
time such deduction is contested or such 
refund claim is prosecuted.” Thus, not- 
withstanding court’s disapproval of 
method here, since relief was sought 
prior to entry of judgment, it was per- 
mitted. Plassey v. Kavanaugh, D.C.E.D. 
Mich. 5. D., June 23, 1955. 


Legal expenses incurred in connection 
with interim accounting of trust prop- 
erly deductible from gross estate. Dece- 
dent created inter-vivos trust, naming 
himself as beneficiary. Trust was to 
continue during lives of certain named 
beneficiaries. Upon decedent’s death, 
some 20 years later, trustee filed an ac- 
count of continuing trust in which at- 
torney’s fees and interim commissions 
were allowed. Commissioner disallowed 
deduction of fees on estate tax return. 

HELD: Deduction allowed for legal 
fees and expenses but not for interim 
commissions. Under local state law trus- 
tee was authorized by statute to file 
account. Proper and orderly trust ad- 
ministration dictated such account after 
20 years, particularly since trustee was 
now accountable to new beneficiaries. 
Legal fees and expenses in connection 
therewith were thus allowable. However, 
under local state law interim commis- 
sions on principal were not allowable. 
Since there were no_ special circum- 
stances, such as extraordinary services 
or agreement between settlor and trus- 
tee, such commissions were not deducti- 
ble for federal estate tax purposes. 
Fidelity-Philadelphia Trust Co. v. Smith, 
D.C.E.D. Penn., Sept. 2, 1955. 


Creation of trusteed bank accounts for 
minor children held to constitute bona- 
fide gift. Approximately seven years 
prior to their deaths, decedent spouses 
opened four savings accounts in their 
names as trustees for their minor chil- 
dren. Initial deposit of $5,000 was made 
to each account and each account was 
stamped “Pay to either or the survivor.” 
Children attained their majority before 
death of both decedents. No changes 
were made at any time in bank signature 
ecards or in form of accounts. Commis- 
sioner included amounts in decedents’ 
gross estate as gifts made in contem- 
plation of death. 


HELD: For taxpayer. Each account 
was intended as gift and accepted and 
treated as such by children. They were 
absolute and bona-fide and not made 
in contemplation of death. Estate of 
McKanna, supra. 


Revocable transfer not includible in 
estate to extent it is supported by full 
and adequate consideration. Decedent 
created trust in 1930 for purpose of 
providing support and maintenance of 
children during minority. In 1931 trust 
was amended in conjunction with dece- 
dent’s divorce and it was embodied in 
divorce decree. Decedent retained power 
jointly with divorced wife to alter, 
amend and revoke trust. Commissioner 
assessed deficiency based upon inclusion 
of full value of trust assets in estate. 


HELD: For taxpayer. Although trust 
was in effect incident to divorce decree, 
it was created for benefit of children 
and not as settlement of property rights 
between parties. Amounts so paid or 
set aside for support and maintenance 
of children has been held under Section 
811(i) of 1939 Code to be supported by 
adequate and full consideration. That 
part which trial court found to be rea- 
sonable value of support and mainte- 
nance is exempt from estate tax. There 
should be included in gross estate only 
fair market value of trust assets which 
at decedent’s death exceed value of 
childrens’ right to support. Chase Na- 
tional Bank v. Comm., 8th Cir., Sept. 16, 


Burden on estate to overcome Com- 
missioner’s valuation of stock on single 
share basis. Decedent spouses each owned 
about 4,000 shares of company valued 
for estate purposes by use of “blockage 
rule.” Commissioner increased value on 
basis of single share and multiplying 
number of shares to obtain total value. 
Estate paid deficiency and brings action 
for refund. 


HELD: For Commissioner. Method 
used by Commissioner in absence of 
countervailing factors is presumed cor- 
rect. Here estate failed to carry burden 
of proving Commissioner’s method in- 
correct. Estate of McKenna v. Westover; 
D.C.S.D. Col., Sept. 28, 1955. 
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INCOME TAX 


Legatee’s right to current income not 
vested where executors have absolute 
discretion to require or waive refunding 
bond. Decedent’s will provided that ex- 
ecutors had sole and absolute discretion 
to require or waive refunding bonds be- 
fore making distributions and payments 
of current income to residuary legatees. 
Commissioner assessed deficiency on 
ground that income was “to be distribu- 
ted currently” to legatees within pur- 
view of Section 162(b) of 1939 Code and 
such income was taxable to legatees 
whether distributed or not. 


HELD: For taxpayer. For the income 
to be currently distributable, distribu- 
tees must have present, enforceable, 
vested right to such income. Power to 
require bond as condition precedent to 
distribution negates any such present, 
vested right. Therefore, income was not 
“paid or credited” to legatees during 
taxable years in issue. Hill v. Comm., 
24 T.C. No. 127, Sept. 29, 1955. 


REVENUE RULINGS 


Estate Tax: Serviceman’s death bene- 
fit not includible in estate. Provision has 
been made for payment of allowance 
equal to six month’s pay to widows of 
deceased servicemen. Right to receive 
payment is conferred by statute upon 
designated related beneficiaries of ser- 
viceman and payment is made directly 
to them. Heretofore, Service ruled that 
such payments are not in nature of addi- 
tional compensation but are gifts. 


Service now rules that payments are 
not includible in gross estate of dece- 
dent. Serviceman has no right either 
during life or at death which can be 
transferred. Power to appoint a depend- 
ent relative does not constitute a power 
of appointment as defined in Section 
2041 of 1954 Code. Rev. Rul. 55-581, 
I.R.B. 1955-38, p. 14. 


Income Tax: Sale of corporate stock 
to wholly-owned subsidiary to pay death 
taxes does not constitute dividend. Dece- 
dent owned certain stock interest which 
comprised more than 35% of value of 
gross estate. Executors sold common 
stock whose value did not exceed finally 
determined Federal estate tax liability 
to wholly-owned subsidiary of issuing 
corporation. Sale was made subsequent 
to decedent’s death and within time limit 
imposed by Section 115(g)(3) of 1939 
Code. 


Service rules that here transaction 
fully meets requirements of Section 115 
(g)(3) and Regulations thereunder. It 
will not be treated as dividend to estate 
to extent that amount received is less 
than amount of estate, inheritance, leg- 
acy and succession taxes, including any 
interest thereon, imposed because of 
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death of decedent. 
I.R.B. 1955-38, p. 30. 


Rev. Rul. 55-592, 


Estate Tax: Value of inter-vivos trust 
includible in gross estate to be reduced 
by income taxes incurred prior to but 
not subsequent to decedent’s death, re- 
gardless of valuation date. Inter-vivos 
trust created by decedent was includible 
in his gross estate. Income tax liabilities 
were incurred by trust in year before 
and year following decedent’s death. Es- 
tate elected to use optional valuation 
date provided by Section 811(j) of 1939 
Code. 


Service rules that income tax liabili- 
ties incurred upon trust property subse- 
quent to decedent’s death are not de- 
ductible for estate tax purposes. Such 
deductions are governed by Section 812 
(b) of 1939 Code dealing with allowance 
of claims and expenses of administration 
as deductions from gross estate. Such 
deductions do not include income taxes 
upon income received after death of 
decedent. Income taxes incurred by trust 
prior to decedent’s death were liability 
as of date of death. Accordingly, value 
of trust property is to be reduced in 
such amount. Income tax liability in- 
curred on income realized by trust dur- 
ing year subsequent to date of death is 
not deductible in arriving at net value 
of trust property as of either date of 
death or optional valuation date. Rev. 
Rul. 55-601, I.R.B. 1955-39, p. 37. 


Gift Tax: Beneficiary who turns over 
lump sum received from employees’ pen- 
sion plan to deceased employee’s widow 
must file gift tax return if amount ex- 
ceeds $3,000. Named beneficiary receives 
lump sum distribution from qualified em- 
ployees’ pension plan. Payment is turned 
over to decedent’s widow. 


Service rules that if amount turned 
over to decedent’s widow exceeds $3,000 
donor and donee gift tax returns must 
be filed. Rev. Rul. 55-460, I.R.B. 1955-29, 
p. 20. 


Gift Tax: Death gratuity payment to 
widow of deceased Congressman held to 
be gift. Provision is made in Third Sup- 
plemental Appropriation Act of 1952, 66 
Stat. 101, that death gratuity payment 
at any time specifically appropriated by 
this or any other Act, or made at any 
time out of contingent fund of House 
of Representatives or Senate, shall be 
held to be gift. 


Accordingly, Service rules such pay- 
ments to be excludible from gross in- 
come for income tax purposes and from 
gross estate for estate tax purposes. Rev. 
Rul. 55-609, I.R.B. 1955-41, p. 9. 


Estate Tax: Wife’s interest in Nevada 
community property includible in estate. 
Under Nevada law wife does not have 
right to dispose of her interest in com- 
munity property by will where she is 


survived by husband. Question is raised 
whether such interest is includible in 
decedent wife’s estate. 


Service rules that in view of decision 
of state Supreme Court holding such in- 
terest to be vested, one-half of com- 
munity property and one-half of jointly 
owned property acquired with commun- 
ity funds are includible in deceased wife’s 
gross estate for Federal estate tax pur- 
poses. Rev. Rul. 55-605, I.R.B. 1955-40, 
». 30. 


Present value of charitable remainder 
of irrevocable trust deductible in year 
property is transferred to trustee. Tax- 
payer created irrevocable trust, reserv- 
ing income to himself for life with re- 
mainder over to qualified charity. Trust 
agreement provided that corpus of trust 
was to be invested in stock of regulated 
investment companies and dividends re- 
ceived which represented sale of securi- 
ties by such companies could be consid- 
ered as income distributable to donor 
or as principal and added to corpus. 


Service holds that present value of 
remainder interest passing to charity 
is deductible by donor to extent provided 
in Section*170 of 1954 Code in taxable 
year in which property is transferred 
to trustee. This rule applies irrespective 
of whether dividends here are distributed 
as income or added to corpus. Rev. Rul. 
55-260, I.R.B. 1955-42, p. 9. 


Trustee of employees’ trust required 
to file return. Problem has arisen whether 
filing of certain information by trustees 
of employees’ trusts described in Sec- 
tion 401(a) and exempt under 501(a) 
of 1954 Code relieves them of require- 
ment of filing return on Form 990-P. 


Service in recent release has stated 
that return required is Form 990-P, 
U. S. Return of Employees’ Trust De- 
seribed in Section 401(a) and Exempt 
under Section 501(a) of the Internal 
Revenue Code. Mere filing of informa- 
tion required under Section 39.165-1(c) 
of Regulations 118 for prior periods is 
not sufficient compliance with necessity 
for filing of return required by Section 
6033 of 1954 Code. Additionally, there 
must be attached to return information 
required by Section 1.404(a)-2 of pro- 
posed Regulations (Federal Register, 
Sept. 1, 1955). First return due under 
1954 Code is calendar year 1954 or fis- 
cal year which commenced after Decem- 
ber 31, 1953 and ended after August 16, 
1954. Return must be filed on or before 
15th day of 5th month following close 
of annual accounting period. Extension 
of time to November 15, 1955 has been 
granted to employees’ trusts with annual 
accounting periods which began after 
December 31, 1953 and ended on or be- 
fore May 31, 1955. Int. Rev. Serv. Re- 
lease, Sept. 26, 1955. 
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CURRENT LITERATURE NOTES 


Books 


Estate Planning (1955 Ed.) 


JOSEPH TRACHTMAN. Practising Law In- 

_ 57 William St., New York 5; 174 pp. 

This eagerly awaited revised edition 
of what has come to be regarded in many 
quarters as a landmark in the literature 
of estate planning has now made its 
appearance. For those who have worked 
with the earlier editions back to 1945, 
nothing more néed be said than that the 
present monograph reflects the relevant 
changes made by the 1954 Code. For those 
less fortunate, let these words describe 
the contents and author’s philosophy: 


The opening pages deal with general 
objectives and methods of estate plan- 
ning. Then, following a brief explana- 
tion of the marital deduction for estate 
and gift taxes, the next 45 pages delve 
into the practical effect of this deduc- 
tion on estate planning. Here will be 
found the “arithmetic of the case” and 
other factors deterring or favoring the 
deduction, and the author’s cogent rea- 
soning on the advisability vel non of 
employing a formula clause to take ad- 
vantage of the deduction. 


The succeeding section contains neat 
advice on the role of life insurance in 
estate planning, with, of course, its rela- 
tionship to the marital deduction. Next 
come a chapter on testamentary and 
then an analysis of the use of inter 
vivos transfers. The discussion of powers 
of appointment makes helpful suggestions 
as to granting such powers. The con- 
cluding dozen pages treat of special situ- 


ations including disposition of business 
interests. Here the author contents him- 
self with a general outline of the problem 
and, as in many other connections, gives 
copious citations to books and articles 
on the topic. 


Something of Mr. Trachtman’s ap- 
proach to estate planning may be gath- 
ered from these words in his preface: 
“. . . since there are no universal reme- 
dies, no facile solutions, I have tried to 
stimulate awareness of problems, with 
descriptions of alternative solutions, in- 
stead of striving for nonexistent rules of 
thumb.” 


American Foundations and Their 


Fields 


7th Edition. 1955. WILMER SHIELDS RICH. 
American Foundations Information Service, 860 
Broadway, New York 3, 784 pp. $35. 


This volume describes 4,162 founda- 
tions based on information voluntarily 
furnished by them, as well as on public 
records, an extensive coverage which 
contrasts with the 464 foundations de- 
scribed in the 6th edition published in 
1948. Of the 6,000 foundations which this 
study turned up, the 4,162 are those 
which met the editors’ requirements for 
inclusion. Not even the Federal Govern- 
ment, they say, knows how many foun- 
dations there are, as they do not have 
to file with the Internal Revenue Service 
until they have been in operation for 12 
months. 


Philanthropy is big business, according 
to Craig R. Smith, assistant vice presi- 
dent of The Hanover Bank, New York. In 
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a recently published article he quotes 
Robert R. Doane as authority for the 
statement that in the United States 
philanthropy has more than $100 billion 
of assets. Naturally this includes much 
more than foundations, which the Rich 
survey shows hold total assets of more 
than $4.7 billion, with annual grants 
amounting to more than $308,000,000, 


More than half of the foundations 
covered were established during the last 
15 years; since 1950 they have been set 
up at the rate of about 200 a year. In the 
thirties and forties came the smaller 
foundations created as receptacles for 
tax savings. From 1900 to 1929 only 44% 
of the foundations were “small,” while 
85% in the forties and 82% in the fifties 
fall into this category. Grants of the 
smaller foundations, however, while not 
as dramatic as the larger gifts, fill an 
important niche, since they often make 
it possible to put into practice the re 
sults financed by the larger foundations, 
and maintain facilities provided through 
the larger gifts. 


In the current edition the foundation 
descriptions are listed by states, with 
supplementary indices by foundation 
name and by fields of activity, the ma- 


terial being organized under standard | 
headings such as Purpose, Methods, Cur. | 
rent Fields of Interest, and Financial | 
Data. Tables assemble aggregate figures _ 
on assets, regional distribution and fields | 


of activity. Since there is no other equiva. || Cot 


lent source for information on founda- 
tions the publication of these books is 
of untold practical value to donors, to 
those seeking aid from grants, and to 
research students of philanthropy, in- 
cluding those interested in community 
trusts. 


A 32-page summary of the book is 
available without charge from the pub- 
lishers. 


Explaining The Atom 


SELIG HECHT. Viking Press, New York. 237 
pp. $3.75. 


Here is the answer to the investor, 
businessman or other layman in science 
who would have a basic understanding 
of the origin and nature of the atomic 
evolution which is reshaping our eco- 
nomic as well as political lives. Viking 
Press (New York) has done a_ public 
service in publishing, as Dr. Hecht has 
in writing, this authoritative explanation 
of nuclear energy, and in terms compre- 
hensible to those who are neither physi- 
cists, chemists, or engineers. Published 
in 1954, its 237 pages — including re- 
visions by Prof. Eugene Rabinowitch — 
give an up-to-date picture of amazing 
clarity as to the nature of this new in- 
dustry and world force. 


From the early, historic discoveries of 
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the nature of matter, to the summary of 
events leading to the H-bomb release, 
this book takes the reader in easy steps 
through the processes and applications 
of atomics and prepares him to better 
appreciate the consequences and possi- 
bilities of this new scientific revolution. 
Top experts in the scientific and in- 
dustrial fields concerned with atomic 
power and activity have commended this 


| book as both primer and guidebook to 


those seeking an underestanding of the 
myriad developments which are bound to 
take place in coming years, and which will 
affect almost every business and invest- 
ment, particularly as the peace-time uses 
of nuclear energy open new fields and 
opportunities. 


What Every Lawyer and Accountant 
Should Know About Business Life 
Insurance 
SAMUEL L. ZEIGEN. Research & Review 
Service (123 West North Street, Indianapolis; 
24 pp. 70¢). 

This booklet, written by a chartered 
life underwriter who is also a member 
of the New York Bar, gives lawyers and 
accountants a clear picture of the im- 
portance of business insurance to their 


4 clients and the professional obligation in 
this regard. 


Citing the dangers of illiquidity and 


; exaggerated estate tax valuations, the 
' noted author points out the advantages 


of buy-and-sell agreements, Key-man in- 
surance, stock redemption under the new 


| Code, and the cooperative effort of un- 


derwriters, trust officers, attorneys and 
accountants. 


ARTICLES 


Impact of Internal Revenue Code on 
Estate Planning 
CATHERINE B. CLEARY. Wisconsin Law 
Review, July 1955 (Madison; $1). 
Conceived by one of the keenest minds 
in the field of estate planning, this article 
does something more than recite the 
changes made by the 1954 Code. As a 


| trust officer, former practicing lawyer 
and government official, the authoress 


combines an unusual talent for analyzing 
planning problems. Special attention is 
given here to joint property, trusts to 
Save income taxes for the donor, the 
throwback rule, gifts to minors, life in- 
surance. 


_ Instrument-Drafting Problems Grow- 


ing Out of Simple v. Complex 

Trusts 

CHRISTIAN M. LAURITZEN, II. Journal of 

Taxation, October 1955 (33 W. 42nd St., New 

York 36; $1.25). 

Selected quotes from the author’s paper 
before a Bar meeting deal with these 
questions: capital gains allocable by 
trustee, insurance premiums as an ac- 
cumulation, extraordinary dividends, the 
throwback, exempt accumulation deduc- 
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tions, emergency needs, what is date of 
last transfer, and trustee’s powers. 


A Typical Temporary Trust Instru- 
ment 

GEORGE BYRON GORDON. Estate Planners 

Quarterly, September 1955 (485 W. 22nd St., 

New York 11; $10 annually). 

Much has been written on short-term 
trusts since the codification of the Clif- 
ford regulations by the 1954 Code but 
very little has appeared on how to im- 
plement the rules. Here, then, is a most 
welcome and useful presentation of a 
typical instrument with clause-by-clause 
commentary by a recognized authority in 
the field of estate planning. 


A A A 


Thirty GBS Theses Approved— 
Eight on Trusts 


Thirty members of the Class of 1955 
at The Graduate School of Banking have 
been honored by the selection of their 
theses for the libraries of the American 
Bankers Association, Rutgers University, 
and The Graduate School of Business Ad- 
ministration at Harvard University. The 
significance of this honor is indicated by 
the fact that of the 339 theses submitted 
by members of the class of 1955, only 
these were chosen for the recognition. 
The theses are now being printed and 
will be available for distribution on Jan- 
uary 15, 1956. 


Trust subjects and their authors among 
the thirty are: 

Allocation of Income Earned During 
Administration by W. Lane Abernathy, 
assistant trust officer, First American 
National Bank, Nashville, Tenn. 


Preferred Stocks by Samuel H. Bal- 
lam, Jr., assistant trust investment offi- 


cer, Fidelity-Philadelphia Trust 
Philadelphia, Pa. 

Mutual Fund Dividends — Principal 
and Income Problems of Trustees by 
David C. Ewart, trust officer, Merchants 


National Bank, Boston, Mass. 

Valuation of Close Corporation Stock 
for Estate Tax Purposes by Albert F. 
Jackson, assistant trust officer, Old Col- 
ony Trust Co., Boston, Mass. 


Co., 


A Consideration of Factors Favoring 
the Use of Revocable and Irrevocable 
Trusts by Norman J. Larkin, assistant 
trust officer, City Bank Farmers Trust 
Co., New York, N. Y. 

Aspects of a Corporate Trustee’s Ad- 
ministration under Bond Indentures by 
Gerard K. Sandweg, assistant secretary, 
Mercantile Trust Co., St. Louis, Mo. 


The Bank Fiduciary Fund — A Mutual 
Trust Investment Medium for Small New 
York Corporate Fiduciaries by Joseph 
F. Tierney, senior examiner, Federal Re- 
serve Bank, New York, N. Y. 

The Trustee’s Responsibility with Re- 
spect to Closely Held Corporations by 
Donald S. Willcox, trust officer, State 
Planters Bank & Trust Co., Richmond. 


A A A 


Trust SALES AND ESTATE PLANNING 
SEMINAR 


The Sixth Trust Sales and Estate Plan- 
ning Seminar sponsored by Kennedy 
Sinclaire, Inc., New York financial ad- 
vertising firm, was held at the Down- 
town Athletic Club, New York, October 
24-27. This biannual Seminar is com- 
prised of a series of integrated lectures 
on modern estate planning techniques 
and field-tested methods for successful 
trust solicitation. Nineteen men repre- 
senting bank customers of Kennedy Sin- 
claire attended. 
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RECENT FIDUCIARY DECISIONS 


ADEMPTION — Bequest Not Adeemed 
Where Note and Trust Deed are 
Taken Back on Sale of Asset 


California—District Court of Appeal 


Estate of Moore, 135 A.C.A. 173 (August 18, 
1955). 


Katherine Moore left a holographic 
will devising certain real property to 
Jesse Loveridge. Later she sold this 
property for part cash and a purchase 
money note and trust deed in the sum 
of $4,000, on which some $2,400 remained 
unpaid at the time of her death. Mrs. 
Loveridge, a first cousin, predeceased 
testatrix, and her two children claimed 
the note and trust deed, which they were 
entitled to do unless the sale adeemed 
the devise. The sole heir, Sarah Mce- 
Cormick, not mentioned in the will, 
claimed the property as intestate, the 
will containing no residuary clause. The 
court ordered distribution of the prop- 
erty to Mrs. Loveridge’s children. 


HELD: Affirmed. In California a trust 
deed represents an interest in land, al- 
though the rule might be different in the 
case of a mortgage rather than a trust 
deed. 

The will devised certain property to 
Carrie Griffin and Anna Davis, “equally 
divided.” Carrie Griffin died before the 
testatrix. Anna Davis claimed this was 
a class gift and that she took the entire 
property by survivorship. This conten- 
tion was rejected, the court holding that 
the gift lapsed as to the Griffin half, 
and the heir at law, Mrs. McCormick, 
took the half as to which the devise 
failed. 


ASSETS — Business — Grounds for 
Removal of Administrator 


Washington—Supreme Court 


State ex rel Carlson v. 
Wash. Dec. 383. 


Carlson died intestate in November 
1954. His widow failed to exercise her 
statutory preferential right for appoint- 


147 


Superior Court, 


ment as administratrix of the community 
estate within forty days after death. In 
January 1955, the former wife of the 
decedent and the mother of decedent’s 
minor son filed a petition as a creditor 
of the estate praying that a certain at- 
torney be appointed administrator. He 
was so appointed. 


In February 1955, the widow filed a 
petition for the revocation of the letters 
of administration and prayed that she 
be appointed administratrix on _ the 
ground that the principal asset of the 
estate was an equity in community real 
estate upon which the decedent and peti- 
tioner had conducted a fishing resort, 
and that she could operate the resort 
more economically than the administrator 
who would have to employ others for 
that purpose. Although the Trial Court 
found the administrator competent and 
suitable, as such, it found that he was 
not a suitable person to run the business 
and would be compelled to employ 
strangers. For that reason it entered an 
order removing the administrator and 
appointing the widow. 


HELD: Reversed. By statute the 
Court appointing an executor or admin- 
istrator may for any cause deemed suf- 
ficient cancel such letters. However, the 
reason given by the Trial Court is not 
legally sufficient because prior to the 
effective date of the 1955 Act, which 
authorizes the continuance of a_ de- 
cedent’s business under certain circum- 
stances, the Court had no power to 
authorize an administrator to continue 
the operation of a decedent’s business. 
The statute authorizing the Court to 
cancel letters of administration for any 
cause deemed sufficient does not include 
a cause which is based on an illegal pre- 
mise. The phrase means a legally suffi- 
cient cause. 


(The Court did not pass upon the ef- 
fect of the 1955 statute upon the future 
administration of the estate.) 
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ASSETS — Business — Heir is Not 
“Stockholder” Entitled to Seek 
Corporate Dissolutions 


Missouri—Supreme Court, Div. 1 
Haley v. Horjul, Inc., 281 S.W. 2d 832. 


The owner of all the capital stock of a 
Missouri corporation died intestate, leav- 
ing numerous nieces, nephews, grand- 
nieces and grandnephews as his heirs. 
Four administrators were appointed by 
the probate court. The administrators 
voted the stock, elected themselves as of- 
ficers and directors, and operated the 
corporation. The principal assets of the 
corporation were 90 parcels of rent- 
producing real estate. 


Plaintiff, one of the heirs, brought suit 
for dissolution of the corporation and 
liquidation of its assets, praying also 
for appointment of a receiver pendente 
lite and an accounting by the administra. 
tors. Defendants appealed from the over- 
ruling of their motion to revoke the trial 
court’s order appointing a receiver pen- 
dente lite. 


HELD: Reversed with directions to dis- 
miss the petition insofar as it sought 
liquidation of the corporation. 


In the applicable Missouri statute 
(Section 351.485, R.S. Mo. 1949), there 
are five provisions under which a court 
of equity may order the liquidation of 
a corporation. The only one that could 
possibly apply to plaintiff required that 
she be a stockholder of the corporation. 


It was conceded that plaintiff was not 
a stockholder unless it was by virtue of 
being an heir of the estate. The title to 
personal property vests in the personal 
representative. It may be that under cer- 
tain circumstances an heir may be con- 
sidered the equitable owner of a portion 
of an estate consisting of personal prop- 
erty, but ownership of shares of stock 
by an estate does not constitute an heir 
of the estate as a shareholder of the 
corporation within the statutory defini- 
tion of the term as “ ‘shareholder’ means 
one who is a holder of record of shares 
in a corporation.” (Section 351.015, R.S. 
Mo. 1949.) 


CLaims — Spouse — Victim’s Estate 
May Sue Murderer’s Estate for 
Damages 


Oregon—Supreme Court 
Apitz v. Dames, 287 P. 2d 585. 


Plaintiff brought an action as execu- 
tor of the estate of Esther Joss, against 
the defendant as the administrator with 
the will annexed of the estate of Forest 
Joss, who was Esther’s husband. Forest 
wrongfully and intentionally shot and 
killed his wife and shortly after her 
death killed himself. Plaintiff seeks to 
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ecover damages in the sum of $15,000 
nder the Oregon wrongful death statute 
hich gives a right of action when the 
eath of a person is caused by the 
rongful act or omission of another. The 
ction may be brought by the personal 
epresentatives of the former for the 
enefit of the widow or widower and 
ependents and in case there is no widow 
r widower or surviving dependents, 
hen for the benefit of the estate of the 
eceased if the former might have main- 
ained an action had he lived against the 
atter for an injury done by the same 
ct or omission. A demurrer was filed 
by the defendant and sustained by the 
trial court. 


HELD: Reversed and cause remanded 
for trial. The widower had no right of 
action as the statutes of Oregon do not 
permit a right of action to a person who 
feloniously takes the life of another per- 
sn and cannot benefit as an heir or 
otherwise in such an estate. However, 
even though the common law did not 
permit such an action as in the instant 
case, the statutory law of Oregon would 
permit it. The complaint therefore stated 
a good cause of action. 


‘DISTRIBUTION — Accounting for Ad- 
vancements 


North Carolina—Supreme Court 
Atkinson v. Bennett, 242 N. C. 456. 


A and B were daughters of EB. B and 
her husband lived with the mother. The 
tusband was about to take a job out of 
‘own. The mother EB then delivered to 
the husband $23,500 in cash for the pur- 
thase of a theater and fixtures so that 
the husband would not move. EB, the 
‘mother, also transferred $5,000 in cash 
‘0 the daughter B. Later in the same 
rear EB, the mother, executed a deed 
jurporting to convey all of her real 
ind personal property to the two daugh- 
ers A and B “share and share alike.” 
‘She intended to include some shares of 
jock which were omitted, and another 
ileed was executed including = stock. 
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EB, the mother, died the following 
nonth. Daughter A brought a special 


proceeding against the daughter B for 
a partition of the property, alleging that 
the daughter B would have to account 
for $28,500 with interest as advance- 
ments. The bank named as administrator 
of EB, instituted a civil action against 
A and B seeking to recover a judgment 
of $28,500 against B and to recover pos- 
session of the corporate stock above re- 
ferred to as property belonging to the 
estate. The two actions were consolidated. 


HELD: The daughter B could not be 
required to account in the partition pro- 
ceeding. A parent cannot change a gift 
into an advancement, but can by deed 
change an advancement into a gift. A 
child to whom an advancement has been 
made may elect to keep that which has 
been advanced, but is excluded from 
sharing further until the other children 
have been made equal. The mother, by 
her deed, directed an equal division of 
the property, and that relieved B from 
accounting as to that property even if 
an advancement was made. 


In the case of the administrator, even 
if there was an advancement, B cannot 
be required to account unless the mother 
left an estate and there is property to 
divide after the payment of debts, taxes 
and costs of administration. Since the 
findings on this subject are not clear, 
the case must be remanded for further 
hearing and judgment. 


DISTRIBUTION — Administratrix’ Mis- 
takes No Ground for Collateral 
Attack on Decree Determining 
Heirship 


New Mexico—Supreme Court 
Lucus v. Ruckman, 287 P. 2d (Adv.) 68. 


Decedent died intestate, ostensibly 
leaving as sole heirs a daughter and son. 
(In fact, the latter had been born out 
of wedlock to decedent’s wife, now also 
deceased, and may not have been the 
son of decedent, a circumstance of which 
daughter was not aware when her father 
died.) She was appointed administratrix 
of her father’s estate, listing herself and 
her putative brother as sole heirs, and 
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the estate was eventually distributed in 
equal shares to them under a final pro- 
bate decree determining heirship. 


The daughter thereafter discovered 
the bar sinister on her putative brother’s 
escutcheon and brought the present ac- 
tion to set aside the decree on grounds 
of her own error and mistake in listing 
him as an heir. She had judgment in 
the court below. 


HELD: Reversed and cause remanded 
with directions to dismiss. Having al- 
leged no fraud, she has no right to at- 
tack the final decree determining heir- 
ship, otherwise conclusive, on grounds 
of her own “unfortunate” mistake. 


Present judgment exceeded the bounds 
of the issue of heirship by adjudicating 
in plaintiff the title to real property 
located outside of the county. The judg- 
ment was therefore void in this respect 
for want of jurisdiction. 


Reported by California editor 
EXPENSES Trustee Cannot Re- 


cover Damages for Expenses in 
Prior Litigation 


Massachusetts—Supreme Judicial Court 
Goff v. MacDonald, 1955 A.S. 921; Sept. 29, 
1955. 
This was the fifth case in the pro- 
tracted litigation over the estate of Mar- 
tin Gough to come before the full court. 
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At the time of his death his three sons, 
Luke, Frank and James, and his alleged 
widow, Margaret MacDonald, agreed that 
Luke should take over the estate as trus- 
tee to pay Margaret $195 per month 
during her life and on her death to divide 
what remained among the three sons. In 
the prior litigation Luke had been the 
winning party, and this was an equity 
suit by him as trustee to recover dam- 
ages for the expenses he had been put 
to in the prior litigation. 


HELD: For defendant. In the earlier 
suits the trustee had been awarded tax- 
able costs, which were supposed to take 
care of the damages. The earlier suits 
had been brought in good faith and there 
was no element of abuse of process, mali- 
cious prosecution or the like. 


INSURANCE — Life — Effect of Di- 
vorce on Disposition of Proceeds 


Washington—Supreme Court 


Northwestern Life Insurance Co. v. 
147 Wash. Dec. 261; 287 P. 2d 334. 


Perrigo, 


In 1943 the insurance company issued 
a policy of $2,500 to Leonard Perrigo 
providing for double indemnity in the 
case of accidental death, payable to his 
wife Margaret. All premiums upon the 
policy were paid from community funds. 
In 1952 Leonard and Margaret were 
divorced and no disposition was made 
of the insurance policy either by the 
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decree of divorce or by property settle- 
ment agreement. After the divorce, 
Leonard married Joyce Perrigo. The 
beneficiary of the policy was never 
changed. 


In 1954 Leonard was killed in an acci- 
dent and the insurance company paid 
double the face of the policy into the 
registry of the Court in interpleader 
proceedings. The divorced wife claimed 
the entire proceeds. The second wife 
claimed that she, as administratrix of 
Leonard’s estate, was entitled to half 
of the proceeds of the policy on the 
ground that property undisposed of in 
the divorce proceedings was held by the 
parties as tenants in common. The Trial 
Court awarded the entire proceeds to 
the divorced wife. 


HELD: Affirmed. Upon entry of the 
divorce decree, which did not dispose of 
the policy, the parties to the divorce 
action became tenants in common. The 
dissolution of the marital community and 
the resulting change of the policy into 
property held by the parties as tenants 
in common, made it possible for the 
decedent to dispose of his half interest 
in the policy in any way he saw fit. In- 
asmuch as the decedent did not change 
the beneficiary named in the policy, he 
indicated an intention that his former 
wife, Margaret, be the recipient of his 
half of the proceeds. 


JOINT WILLS — Document Postpon- 
ing Vestiture of Title Until After 
Death of Decedent Held not En- 
titled to Probate 

Tennessee—Court of Appeals 
(Western Section) 
McDaniel v. Owens, 281 S.W. 2d 259. 


Upon the death of decedent a docu- 
ment written entirely in his handwriting 
and signed by him and his wife was 
offered for probate as his holographic 
will. The document provided as follows: 


“Hear is Our Will At Our Death All in 
Our name goes to W M Owens and Elvis 
Owens at our Death. All the land of 132 
acres in the 1] district of Gibson County. 
And all the Bank Shears in Farmers & 


Merchant Bank. Everything Else goes to 
them at Our Death for John Owens has 
got His part of Ething.” 


The decedent was survived by his wife, 
In will contest proceedings the trial 
judge directed a verdict for the contest- 
ants and held the document not entitled 
to probate. 


HELD: Affirmed. Joint wills of two 
individuals are valid if capable of being 
probated separately upon the death of 
each. Where a will, however, purports 
to suspend the vestiture of title until 
after the death of someone other than 
testator, and is not operative immedi- 
ately upon the death of testator, it is 
not entitled to probate. In the present 
case, it is apparent that testator and 
his wife did not intend for the will to 
take effect until the death of the sur- 
vivor of them, and until the death of 
the survivor title to the property men- 
tioned in the will remained in suspense, 
Consequently, the document cannot be 
probated upon the death of the first to 
die. Had the decedent’s wife predeceased 
him, it is possible that the document 
might be entitled to probate upon his 
death as a holographic will, and the 
signature by the wife would be regarded 
as surplusage. By its terms, however, 
the document was not intended to be 
operative immediately upon death of 
decedent, if survived by his wife. 


LIVING ‘TRUSTS 
Transfer to Trustee 


Sufficiency of 


California—District Court of Appeal 


Leydecker v. Warren, 135 A.C.A. 595 (Sept. 


20, 1955). 

In 1941 Wellman transferred shares 
of stock of a corporation to Leydecker, 
and the stock was transferred on the 
corporate books. At or about the same 


time, a document entitled “Transfer of | 


Stock in Revocable Trust” was_ sub- 
scribed by Wellman as trustor and de- 
livered to Leydecker, who signed a state- 
ment consenting to the trust and agree- 


ing to execute it. The document and the 


stock certificate were then put in the 


corporation’s vault, to which both Well- | 


man and Leydecker had access. 
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The present case arose between the 
estate of Wellman’s widow and Ley- 
decker, the estate contending that de- 
livery of the shares was incomplete, that 
title did not pass to the trustee, but re- 
mained in Wellman’s estate, passing to 
his widow. 


HELD: Judgment for Leydecker sus- 
taining the trust affirmed. A delivery 
of property with intent to make an im- 
mediately effective transfer is effective 
to pass title, though thereafter the in- 
strument of conveyance delivered re- 
mains in possession of the grantor for 
safekeeping. Any secret intent that the 
trustor may have had that the trust 
should not become immediately operative 
would be immaterial. Further, the fact 
that the parties to the trust, by their 
conduct, construed it as presently oper- 
ative is entitled to great weight. 


PENSION TRUST — Transfer of As- 
sets of Dissolved Employer Corpo- 
ration 


New York—Supreme Court, 
New York County SP. T. I 


Matter of Marine Midland Trust Co. of New 
York, 144 N.Y.S. 2d 4. 


A group of corporations, jointly, es- 
tablished a pension trust, and is now 
being wound-up. One of the corporations 
sold its assets and was dissolved, but 


| still had a credit in the trust fund re- 


sulting from contributions not  ear- 
marked for payment of pensions. The 
dissolved corporation assigned the credit 
to the purchaser of its assets. The pen- 
sion trust agreement did not provide 
for such transfer of the credit. The is- 
sue here is whether the transferee may 
transfer the credit to the assignee. 


HELD: The credit must remain an 
asset of the trust but may be held for 
the account of the assignee thereof. The 
assets of the trust may not be distribu- 
ted until the trust purpose has been 
achieved and there is no beneficiary to 
whom principal is distributable. 











PERPETUITIES Contingent Gift 
Over Does Not Affect Vested Char- 
acter of Estate 


Washington—Supreme Court 
In re Lemon’s Estate, 147 Wash. Dec. 21. 


Testatrix left the remainder of her 
estate to a bank in trust for Yakima 
Valley Hospital Association. The will 
gave the trustee broad powers to sell, 
mortgage, exchange and invest the 
property, and provided for the annual 
payment of the income plus $2,500 from 
principal to the hospital association and, 
in the event this becomes impossible, to 
“make such payment to some other suit- 
able charitable organization in its full 
discretion.” 


Testatrix’ adopted son urged that the 
rule against perpetuities is violated, that 
no estate is presently vested; that it will 
require approximately 60 years to dis- 
tribute the principal of about $150,000, 
and that there being no measuring life, 
the estate must vest within 21 years of 
testatrix’ death. 


HELD: The rule against perpetuities 
is not violated. The rule prohibits the 
creation of future estates which, by pos- 
sibility, may not become vested within 
a life or lives in being at the time of the 
testator’s death and twenty-one years 
thereafter. In the case of either legal or 
equitable estates, the rule is concerned 
with the vesting of estates, not with 
possession and enjoyment. It is obvious 
that the legal title vested at once in the 
trustee. The direction to the trustee to 
pay annually the net income of the trust, 
together with a part of the corpus, to 
the beneficiary, leaves no doubt that the 
testatrix intended a present vested gift 
of the equitable estate. 


The contingent gift over to a suitable 
charity in the event the _ beneficiary 
ceases to exist does not affect the vested 
character of the estate. A present equit- 
able estate vested in the beneficiary, and 
thus the rule against perpetuities is not 
violated. The trust is to continue for a 
definite period which, in view of the 
testatrix’ intended purpose, is reason- 
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able. The property conveyed in trust is 
not tied up or withdrawn from com- 
merce, since the trustee is given full 
powers of alienation. 


PowErRs — Limitations — Successor 
Fiduciary Has Burden of Proving 
Participation in Breach of Trust 

Colorado—Supreme Court 

Wysowatcky, Special Administrator of Estate 

of Takata v. Continental Oil Company; Wysow- 

atcky as guardian of estate of Takata v. Den- 

ver-Willys, Inc., 281 P. 2d 167. 

This is a suit by a successor admin- 
istrator and guardian to recover funds 
of the respective estates based upon an 
allegation that the preceding administra- 
tor and guardian issued and delivered to 
the respective defendants checks of the 
estates which the respective defendants 
knew to be for the personal benefit of the 
fiduciary and in payment of personal 
debts of the fiduciary. 

HELD: This act is governed by Sec- 
tion 5 of the Uniform Fiduciaries Act. 
In order to recover the plaintiff must 
show that the defendants knew the trans- 
actions to be for the personal benefit 
of the fiduciary. The burden of proof was 
upon the plaintiff to show that the de- 
fendants knew the fiduciary was com- 
mitting a “breach of his obligation in 
cashing the respective checks. No evi- 
dence having been introduced to show 
that the fiduciary cashed the checks and 
breached his fiduciary obligation in do- 
ing so, the successor cannot recover. 
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TAXATION — Estate & Inheritance — 
Exemption for Bequest to Charity 
if Used Within State 


Texas—Court of Civil Appeals 
Halfft Foundation v. Calvert, 281 S.W. 2d 178. 


Testator left one-half of three-eighths 
of the residue of his estate to his brother 
and nephew, or the survivor, as trustees. 
The trustees were directed to distribute 
such portion of his estate “to such cor- 
poration, association or trust fund as my 
said Trustees may select for any one or 
more of all of the following charitable 
purposes for the relief of the poor, to- 
wit: Hospitalization; the promotion of 
health; the relief of the afflicted and other 
medical aid; the relief of poverty; the 
advancement of education; governmental 
or municipal purposes.” 


Of the appointed trustees, only the 
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1. That the names and addresses of 
the publisher, editor, managing editor, 
and business managers are: 


Publisher, Christian C. Luhnow, “Mag- 
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York 17, N. Y. Business manager, M. M. 
a 50 East 42 Street, New York 17, 


2. That the owner is: Fiduciary Pub- 
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company as trustee or in any other fidu- 
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acting; also the statements in the two 
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nephew survived the testator. As ex- 
ecutor, he caused to be formed a corpora- 
tion exclusively for “charitable, scien- 
tific, literary, or educational purposes” 
under Article 1302, Revised Civil Statutes 
of Texas. The charter of such corporation 
stated as its specific purposes the same 
methods for the relief of the poor as de- 
scribed in the will, and further limited 
the use of all property of the corporation 
to “within the State of Texas.” The 
nephew, as executor and trustee, desig- 
nated the newly-formed corporation to re- 
ceive one-half of three-eighths of the 
residue of the estate of testator. 


Texas inheritance tax laws exempt 
from taxation “property passing to or 
for the use of ... any religious, educa- 
tional or charitable organization when 
such bequest, devise or gift is to be used 
within this State.” 


The States attempted to tax the gift 
to the corporation, contending that the 


will created a charitable trust, the 
property passing to the trustee free of 
any requirement that it be used withir 
Texas. 


HELD: The appointed portion of the 
residue was exempt from tax because the 
executor and trustee possessed only the 
power to designate a charitable organiza. 
tion, and not the power to select the ulti- 
mate beneficiaries of the charitable be- 
quest. Such right was a power of ap-) 
pointment and when exercised, it “re-' 
lated back” to the effective date of the 
will, “hence title passed from the testator 
to the charitable foundation as of the 
date of the death of the testator’,” as | 
contended by the corporation. 


Creation of the charitable corporation ff 
after the death of the testator did not 
affect the exemption from taxes; the 
power was exercised and the corporation 
appointed within the two-year period al- 
lowed by the testator’s will. 
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required 76 bridges, built from 23,500 tons of } stands over a load (up to 25 tons), hoists it, | 
steel. The Bender Bridge, here, is 278 feet high, then rolls away. The truck can actually roll 


one of the tallest bridges east of the Mississippi. over a full-size automobile without touching 
U. S. Steel supplied the steel and built this bridge. This trade-mark is your guide to quality steel it. It uses many USS steel plates and bars. 


UNITED STATES STEEL 


For further information on any product mentioned in this advertisement, write United States Steel, 525 William Penn Place, Pittsburgh, Pa. 


AMERICAN BRIDGE . . AMERICAN STEEL & WIRE and CYCLONE FENCE .. COLUMBIA-GENEVA STEEL . . CONSOLIDATED WESTERN STEEL . . GERRARD STEEL STRAPPING . . NATIONAL TUBE 
OIL WELL SUPPLY . . TENNESSEE COAL & IRON . . UNITED STATES STEEL PRODUCTS . . UNITED STATES STEEL SUPPLY . . Divisions of UNITED STATES STEEL CORPORATION, PITTSBURGH 

UNITED STATES STEEL HOMES, INC. - UNION SUPPLY COMPANY + UNITED STATES STEEL EXPORT COMPANY + UNIVERSAL ATLAS CEMENT COMPANY 5-1683 
See The United States Steel Hour. It’s a full-hour TV program presented every other week by United States Steel. Consult your local newspaper for time and station. 
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